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PKEFACE 

TO THE SECOND EDITION. 



Thb first edition of this work having been rapidly 
exhausted, the author ventures to offer another 
edition to the public. 

The present edition has been brought up to date 
by the indusion of the latest decisions. 

Some alterations have been made in the arrange- 
ment. Certain points of difficulty, considered in 
the Preface to the first edition, are now treated in 
the Introduction, a reference to which has been 
added in those parts of the text li^hich deal with 
the same matters. 

A few cases, including two Irish decisions which 
had been overlooked, have been added, and some 
portions have been re-written in order to attain 
greater accuracy. 

References have been added in the Table of Cases 
to the Commercial Beports, and afew clerical errors 
in the text have been corrected. 
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IV PREFACE. 

I am under a particular obligation to the writers 
of the reviews in the Irish Law Times, Law 
Magazine, and Beview uid Journal of the Institute 
of Bankers for their valuable suggestions, whieh 
have, as far as possible, been adopted. 



EBIC B. WATSON. 



INNBB Temple. 
July, 1902 
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INTBODUCTION. 



Thb object of this little book is to present in a 
concise form the law relating to what are by far 
the most powerful instruments for economising 
the currency, and the most common of all legal, 
and especially of all negotiable, instruments. 

The sources of the law relating to cheques are 
fourfold : first, that part of the Bills of Exchange 
Act of 1882, which especially applies to cheques, 
viz., ss. 78 to 82 inclusive ; secondly, the decisions 
as to cheques since the Act ; thirdly, the provisions 
of the Act applicable to bills of exchange payable 
on demand, except in so far as the part relating 
to cheques has '' otherwise provided"; fourthly, 
the decisions previous to the Act. It is these latter 
two sources which alone are difficult correctly to 
appreciate and apply. 

S. 78 provides that '*a cheque is a bill of 
exchange drawn on a banker payable on demand," 
and it adds, *' Except as otherwise provided in this 
part" (viz., ss. 78 to 82) ''the provisions of this 
Act applicable to a bill of exchange payable on 
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VI INTRODUCnOK. 

demand apply to a cheque." And the diffictdties 
chiefly arise from the want of harmony between 
some of the previous decisions on cheques, and 
some of the provisions which, under s. 78, are 
presumably applicable to cheques. 

Other difficulties arise from the wording of parts 
of the Act leaving it uncertain how far its provisions 
are intended to affect the case law previous to it. 

To some of these difficulties I will now address 
myself. 

The first arises on the ss. 8 and 78 of the Bills 
of Exchange Act. S. 8 purports to describe 
**what bills are negotiable," and Fry, L. J.j in 
National JBmk v. SUke, 1891, 1 Q. B. 485, at p. 489, 
says that it divides bills into three classes — ^bills 
not negotiable, bills payable to order, and bills 
payable to bearer. But when we look at sub-s. (1) 
we see it really divides bills into bills not transfer- 
able, bills payable to order, and bills payable to 
bearer. 

The sub-section is as follows: "When a bill 
contains words prohibiting transfer, or indicating 
an intention that it should not be transferable, 
it is valid as between the parties thereto, but is 
not negotiable." 

The last word is not happily used ; such a bill 
is not transferable; a fortiori it is not negotiable; 
but these terms are not synonymous. A bill or 
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INTEODUCTION. VU 

cheque may be not negotiable and yet freely 
transferable. To see this one has only to look 
at 88. 86 (2) and 81. 

This confusion of language has left its traces 
in the judgments of Lindley and Pry, L. JJ., in 
National Bank v. SUke, supra ; and Lindley, L. J., 
doubted whether a cheque could be made '^not 
negotiable" under s. 8 or otherwise than under 
88. 76—82. Probably it was present to his mind 
that 88. 76 — 82 had "otherwise provided" for 
making cheques not negotiable, and therefore on the 
language of s. 78, s. 8 was inapplicable to cheques. 

But I venture to think his difficulty arose solely 
from the confusion of language of which this section 
affords by no means the sole instance. 

Ss. 76 and 81 provide for crossing cheques " not 
negotiable." By s. 81 it is clear that such crossing 
leaves cheques transferable. But s. 8 (1) provides 
for making bills not transferable. There is no 
provision in the part relating to cheques to the 
effect that s. 8 (1) does not apply to cheques, and 
there is no provision, in that part "otherwise 
providing " for making cheques not transferable. 

Therefore I submit that s. 78 makes s. 8 (1) 
applicable to cheques* 

However, the observations of Fry, L. J., that 
neither " bearer " nor "order" cheques can be made 
not transferable under s. 8, seem well founded. 
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VIU INTRODUCTION. 

If it is desired to make a cheque not transfer- 
able, it is useless to make it payable to order and 
merely cross it to the payee's account at his bank. 
(National Bank v. SUke^ supra.) 

The language to be employed, I submit, is some 
such language as s. 85 provides for restrictively 
indorsing a bill so as to prevent further transfer, 
the restrictive order being written on the face, 
instead of on the back, of the instrument — e.g.t 
" Pay Albert Jones only " or " Pay Albert Jones 
for the account of James Lock." 

It is much to be regretted that the Act does not 
clearly distinguish ^'negotiable" and '^ transfer- 
able." In some sections the word '* negotiable " is 
used as synonymous with '' transferable," as, for 
example, in s. 86; restrictive indorsement, unless 
otherwise expressed, and discharge make a bill no 
longer transferable as such, but s. 86 (1) only says 
that they put an end to negotiability. Again, the 
marginal note to s. 8 is '^ what bills are negotiable,'* 
once more using the word where ^* transferable " is 
meant. 

And in ss. 81 and 58 we meet with the expression 
"negotiate by delivery." These inexact expres- 
sions are rightly condemned by Willis ('' Negotiable 
Securities," first ed., p. 11) as misleading. 

On the other hand, when treating of cheques, 
s. 81 of the Act clearly uses the word '' negotiable" 
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INTRODUCTION. IX 

in the sense, explained below, in which lawyers 
nnderstand it. The source of the confusion appears 
to be that in defining ^^ negotiation " the learned 
draftsman had not in his mind the technical mean- 
ing of "negotiable," and by s. 81 (1) "negotiation" 
is made to include transfer to a mere holder, as 
distinct from a holder in due cowrse. 

A result of this definition is that a bill or cheque 
can be "negotiated" although "not negotiable," 
for one can always transfer a transferable, although 
it be not a negotiable, bill or cheque so as to make 
the transferee the mere holder as defined in s. 2. 
So that a "negotiable" bill or cheque properly 
means far more than one able to be " negotiated " 
within the meaning of the Act; it means "one 
able to be negotiated free from defects of title ; " 
thus "negotiation" as defined by the Act has 
nothing to do with "negotiability" as understood 
by lawyers ! 

The second point of difficulty is whether by the 
joint operation of ss. 86 (8) and 78 overdue cheques 
are now on the same footing as overdue bills. 

The previous authorities are confusing. Down 
V. HaUing, 4 B. & G. 880, seems a clear authority 
that an overdue cheque is like an overdue bill. In 
addition to the passage cited from his judgment on 
p. 80 of this book Bayley, J., says at p. 888 : " If 
a bill, note, or cheque be taken after it is due, the 
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X INTEODUCTION. 

party taking it can have no better title to it than 
the party from whom he takes it, and therefore 
cannot recover upon it if it turns oat that it has 
been previously lost or stolen." 

Holroyd, J., says on the same page: ''This 
cheque must be considered in the same light as 
a bill taken after it is due." His judgment thus 
concludes on p. 884: "I think that when the 
defendants took the cheque more than a reason- 
able time for presenting it for payment had elapsed, 
and therefore they took it at their peril." 

It is true he also said: ''Now in this case the 
cheque had been due five days at the time when 
it was taken by the defendants. That was a 
circumstance which ought to have excited their 
suspicion." 

But this one observation, made obiter, can hardly 
be said to justify Field, J.'s, view of this case, 
expressed in 8 Q. B. D. at pp. 294, 296, that it 
decided that the question was whether a stale 
cheque was taken under circumstances that ought 
to have excited suspicion, and not merely whether 
the cheque was taken after a reasonable time had 
elapsed since issue. 

In Botiischild v. Comey, 9 B. & 0. 888, it was 
clearly held that a cheque is not like a bill in this 
respect, but Lord Tenterden's remark on p. 890, 
" that it cannot be laid down as a matter of law, 
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INTRODUCTION. XI 

that a party taking a cheque after any fixed time 
from its date does so at his peril/' seems no answer 
to the contention that it is a question of fact in 
each case whether a cheque has been in circulation 
for more than a reasonable length of time. Down 
Y. HcdUng, though cited at the bar, is overlooked 
in the judgments, although both the Chief Justice 
and Bayley, J., were also parties to that decision. 

In Ex parte Hughes, 48 L. T. 677, the Chief 
Judge seems to fluctuate between the two views. 
Both Down v. Hailing and Bothschild v. Comey 
were cited before him, but he does not notice their 
discrepancy, and he proceeds to say, inter alia: 
^'Unless I can persuade myself that William 
Hughes wrote the cheques hon& fide, having made 
such enquiries as a prudent man would make, 
a case of common law rights must necessarily 
arise as to whether the equities which exist with 
respect to overdue bills are intended in these cases 
to be applicable for actual overdue cheques or not." 

But '^ the equities, which exist with respect to 
overdue bills," are that when a bill is overdue — and 
tiie test of this is, in the case of a demand draft, 
whether it has been in circulation for an unreason- 
able length of time — ^it is not negotiable, and the 
taker takes it subject to the transferor's defects 
of title. 

If, therefore, this rule applies to cheques, it was 
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XU INTRODUCTION. 

needless to enquire whether W. Hughes took with 
or without enquiry. If it does not, then considering 
whether W. Hughes took with or without enquiry 
could not be a preliminary to considering whether 
**the equities, which exist with respect to overdue 
bills/' are applicable to cheques. 

In London and County Bankv. Oroome, 8 Q. B. D. 
288, Field, J«, tries to reconcile Down v. Hailing 
with Rothschild v. Comey^ and he takes the view 
that the cheque is not like the bill in respect of 
equities attaching to it when overdue. 

But considering the language of ss. 86 (8) and 78, 
and that the only bills payable on demand in this 
country, that are in extensive use, are cheques, 
I think the better view is to regard the Act as 
placing overdue cheques on the same footing as bills, 
and overruling London and Comity Bank v. Qroome. 

The next difficulty arises on s. 79 (2). S, 79 
re-enacts provisions of the Grossed Cheques Act of 
1876. That Act was passed soon after Smith v. 
Union Bank, 1 Q. B. B. 81, was decided, and was 
passed to remedy the supposed consequences of 
that decision. The present Act is one to codijy the 
•law, and not, according to the title, to amend it. 

S. 79 (2) gives the " true owner " of a cheque 
a remedy against a banker, who pays a cheque 
in contravention of the crossing. 

In Smith v. Union Bank the plaintiff had lost 
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INTRODUCTION. XIU 

a cheque of which he was payee. The thief nego- 
tiated it to a holder in due ooorsei who obtained 
payment from the bank, in disregard of the crossing. 
One answer to the plaintiff's action was that he no 
l6nger had any property in the cheque. 

Gould that answer be made to-day? Gould a 
bank rely in such a case on the words ''true 
owner/' and contend that not the plaintiff, whetiier 
payee or drawer, but the holder in due course was 
the "true owner" within s. 79 (2) ? 

Ghalmers, p. 268, appears to think that the 
section would give a remedy in such a case — to 
whom he does not say — ^but he is discussing Bobbett 
V. Pi/nkettf 1 Ex. Div. 868, and he says that, but 
for the forged indorsement, the only remedy would 
have been against the drawer's bank under this 
section. Yet had the cheque there been payable 
to bearer, as in the hypothetical case he puts, the 
person who obtained payment from the drawer's 
bank and not the payee or the drawer, would have 
been the " true owner." 

Unless a man can be a " true owner " within 
s. 79 who has no longer any rights to or upon the 
instrument, of which he claims such ownership, 
I do not see how a person, who has lost property 
in a cheque, is enabled to maintain an action on 
s. 79 (2) against the drawee bank. 

What the Grossed Gheques Act did do to remedy 
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XIV INTRODUCTION. 

the dangers arising from the decision in Smith's 
case was this — ^it introduced the ^'not negotiable" 
crossings the adoption of which would prevent 
property passing where a cheque was stolen and 
then negotiated for value to an innocent holder. 
Thus a payment to a holder of such a cheque so 
stolen, made in contravention of the crossing, 
could never be a payment to the ''true owner/' 
ownership remaining in the drawer or the original 
payee, or whoever might lawfully have become 
entitled to the cheque, and such a person could 
thus, as true owner, fix with liability the bank 
making such irregular payment. 

But if a cheque is crossed without these words, 
it is difficult to see how the provisions of the Grossed 
Cheques Act,' re-enacted in s. 79 of the present Act, 
affect the decision in Smith v. Union Bank, so far 
as it proceeded on the ground that the plaintiff was 
no longer the owner of the cheque. 



EMC B. WATSON. 



IjnnsB TempxiB. 
JtUy, 1902 
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THE 

LAW EELATING TO CHEQUES. 



CHAPTER I. 



DEFINITION. 

1. — ^A cheque is a bill of ezchange drawn on a 
Imnker payable on demand. (S. 73) (a). 

Cf. Hopkinson v. Forater, L. R. 19 Eq. 74. It is 
not an assignment of money in a banker's hands. 

By construing s. 78 with s. 8, which defines a 
bill of exchange, we get the following definition of a 
cheque: — ''A cheque is an unconditional (6) order in 

(a) A reference to a section without citing any Act is a refer- 
ence to the Bills of Exchange Act, 1882, hereinafter referred to 
as "the Act." 

(h) A cheque with a receipt form attached, with this order 
** Pay • • . proTided the receipt form at foot hereof is duly signed, 
stamped and dated,*' is not a cheque within the Act, but it is 
brought within ss. 76 to 82 of the Act by the effect of s. 17 of the 
Berenue Act^ 1883, see p. 61 (J, Bamu Jim, cmA Svmi y. London 
and SouthWestemBank,fi Com. Cm, I'). 

L.O. 1 
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2 BILL AND CHEQUE DISTINaXHSHED. 

writing addressed by one person to another, being 
a banker, requiring the person to whom it is 
addressed to pay on demand a sum certain in . 
money to or to the order of a specified person or 
to bearer." 

The chief difiterences between a bill and a 
cheque are : — 

(1) Bills are payable on demand (c) or at a fixed 
and determinable future time, e.g., three months 
after date or after sight. Cheques are always pay- 
able on demand. There are thus no ** days of 
grace " in the case of cheques. Bills are intended 
for circulation ; cheques for immediate payment. 

(2) A cheque requires no presentment for accept- 
ance and {d) no acceptance. The addressee of a 
cheque is not like the addressee of a bill, who, by 
accepting, becomes liable, if he dishonour the bill 
on presentment for payment, to a holder. A 
banker, if he dishonour a cheque, is not liable to 
the holder, but only to the drawer. 

(8) Notice of dishonour is rarely necessary in case 

(e) Bills payable on demand, other than cheques, are praoti* 
callj not in use in this country. 

{d) The custom of American and Canadian bankers of initial* 
Ising cheques is not an acceptance. It only amounts to an admis- 
sion that at the time the bank has funds enough of the drawer 
to meet the cheque. (See Gaden y. Newfimndla'nd Swcingz Bank^ 
1899, A. G. 281.) Analogous is the custom of London City 
bankers of marking cheques as good which are presented after 
four o'clock. See Rohson y. Bennett^ 2 Taunt 388. 
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A CHEQUE NEGOTIABLB. 3 

of a cheque, as it is excused if payment is counter- 
mandedy or the banker has no effects of the customer, 
the two common causes of dishonour. There is no 
noting or protesting of cheques on dishonour. 

(4) A penny stamp covers any amount on a 
cheque, provided it be not post-dated ; but a bill 
requires an ad valorem stamp, if payable after sight 
or after date. 

For further essentials of a valid bill, and by the 
operation of s. 73, of a cheque, the reader is 
referred to s. 3, which it is not thought material 
here to set out. 

2. — ^A cheque is transferable in its origin unless it 
contains words prohibiting transfer. Where a cheque 
is transferable in its origin, it continues to be trans- 
ferable until it has been — 

(a) Bestrictively indorsed, or 

(b) Discharged by payment or otherwise, or 

A cheque transferable in its origin is also negotiable, 
unless it is crossed not negotiable. Where a cheque is 
negotiable in its origin it continues to be negotiable 
untU it has been — 

(a) Crossed not negotiable by a holder tiiereof, or 

(b) In circulation for an unreasonable length of time. 

(c) Bestrictively indorsed but not so as to prohibit 

farther transfer. 

(Ss. 36, 76, 77, and 81.) 

1— « 
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4 NBQOrUBILITY. 

The difference between a negotiable instrument 
and a merely transferable one is of the utmost 
importance. A cheque may be rendered not 
negotiable. It may also be made not even trans- 
ferable, (e) 

A negotiable instrument is such an instrument 
that (1) the title to it passes by delivery, with or 
without indorsement, as the case may be, without 
the need for executing a transfer or assignment. 
(2) A bond fide holder for value, who has no notice, 
Le*9 no positive knowledge as opposed to the means 
of knowledge (/), of any defect in the title of the 
transferor to him of the instrument, is not pre- 
judiced in his rights to and upon it by reason of 
the existence of such a defect. 

The definition in Chapter 11. of the '' holder's " 
rights will further elucidate the point. 

(e) It being especially important in the case of cheques, which 
ore capable of being crossed " not negotiable " so as still to leave 
them freely transferable, to keep this distinction dear, we have 
in s. 2 departed from the language of the Act so as to avoid con* 
fusion. The reader is referred to the Introduction for a considera- 
tion of the distinction and of the failure of the Act to observe it. 

(/) See Baphael y. Ba^k of Ikgland, 17 0. B. 161, and 8. 90 
de&^g good faith. 
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CHAPTER n. 



PABTIES. 

DBAWBB—- HOLDBB-— PAYBB — ^INDOESBB — INDOBSBMBNT 
— BANKBB — CUflTOMBB, CAPAOITT OF PABTIBS — 
PEINCIPAL AMD AGENT. 



TEE DBAWES. 

3. — ^The drawer of a cheque is fhe person who, by 
signing it, gives to the hanker on whom it is drawn 
an unconditional order to pay it 

A crossing does not makid the order to pay con- 
ditional, but only prescribes the mode of payment. 

4. — The drawer of a cheque by drawing it engages 
that on due presentment it shall he paid according to 
its tenor, and that if it he dishonoured he will com- 
pensate the holder or any indorser who is compelled to 
pay it, provided the requisite proceedings on dishonour 
he duly taken. (S. 66) (a). 

That a holder may sue the indorser of a cheque 

{a) Here and thronghout the book the language of the Act is 
modified so as to be applicable to cheques alone. 
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6 DRAWER — ^HOLDER. 

is indisputable* See Keene v. Beard, 8 G. B. 
N. S. 872. 

Notice of dishonour is rarely necessary to charge 
the drawer of a cheque, but it is well to give it. 
Frauhaufv. Qrowmor, 61 L. J. Q. B. 717. 

6. — ^The drawer of a cheque is precluded from 
denying to a holder in due course the existence of fhe 
payee and his then capacity to indorse. (S. 66 (1, b).) 

'* Holder in due course" and ''payee" are 
defined in 8 and 9 respectively. 

6. — ^A holder is the payee or indorsee of a cheque 
who is in possession of it, or the bearer thereol (S. 2.) 

7. — ^Ihe rights and powers of the holder of a cheque 
are as follows : — 

(1) He may sue on the cheque in his own name (6). 

(2) Where he is a holder in due course, he holds 
Ihe cheque free from any defect of title of prior parties, 
as well as from (c) mere personal defences available 
to prior parties among themselves, and may enforce 
payment against all parties liable on the cheque (d). 

(ff) Whether a bearer or order cheque. Ancona y. Marht^ 31 
L. J. Ex. 163. 

(o) C£. Lee v. Newsam^ D. & R. N. P. 50 ; a case merely 
illostratiye of negotiability. 

(i) Thus in Lee y. Nevoutm {supra) a tradesman, who took a 
cheque in exchange for goods and handed the purchaser the 
balance in cash, was entitled to recover, in the absence of negli- 
gence, though the cheque had been stolen from the payee. 



Digitized by 



Google 



HOLDER IN DUE COURSE. 7 

(3) Where his title is defective, (a) if he negotiates 
the cheque to a holder in due conrse, that holder 
obtains a good and complete title to the cheque; and 
(b) if he obtains payment of the cheque, the person 
who pays him in due course gets a valid discharge for 
the cheque. (S. 38.) 

** In due course " ; a banker paying in contra- 
vention of a crossing of a cheque would not pay 
in due course. 

8. — ^A holder in due course of a cheque is a holder 
who has taken a cheque complete and regular on the 
flEtce of it under the following conditions : — 

(a) That he became the holder of it before it was 
overdue without notice that it had been previously 
dishonoured by non-payment, if such was the Ikct 

(Jb) That he took the cheque in good faith and for 
value, and that at the time the cheque was negotiated 
to him ho had no notice of any defect in the titie of 
the person who n^otiated it (S. 29 (1).) 

What is a defective title is considered in Chapters 
rv. and VII. There are two cases where a bond fide 
holder for value does not acquire the rights of a 
holder in due course : — (1) Where he takes a cheque 
bearing a forged or unauthorised signature not being 
an indorsement of a ** bearer " cheque. (2) Where 
he takes a cheque crossed ** not negotiable ** from 
a person having no title or a defective title thereto. 
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8 PA7EE— BRAESB. 

9. — ^The payee of a cheque is the person to whom or 
to whose order the cheque is payable. 

10. — ''Bearer" means the person in possession of a 
cheque which is pa]rable to hearer, whether it was 
so drawn or has become so by reason of the only or 
the last indorsement being an indorsement in blank 
(Ss. 2 and 8.) 

11.— -Where a cheque is not payable to bearer, the 
payee must be named or otherwise indicated tiierein 
with reasonable certainty. (S. 7 (1).) 

12. — ^A cheque may be made payable to two or more 
payees jointly, or it may be made pa]rable in the alter- 
native to one of two, or one or some of several payees. 
A cheque may also be made payable to tiie holder of an 
office for the time being. (S. 7 (2).) 

Where the payee is a fictitious or non-existing 
person, the cheque may be treated as payable to bearer. 
(S. 7 (3).) 

The important decisions on this sub-section, 
Bank of England v. Vagliano, 1891, A. C. 107, and 
Glutton V. Attenborough, 1897, A. G. 90, are referred 
to in Chapters III. and YII. 

13. — ^A negotiable cheque may be payable either to 
order or to bearer. (S. 8 (2).) 

A cheque is payable to bearer which is expressed to 
be so pa]rable, or on which the only or last indorsement 
is an indorsement in blank. (S. 8 (3).) 
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INDORSEBCENT — INDOBSER. 9 

A chaqiie is payable to order whieh is ezpreieed 
to be 80 payable, or wMeb is expressed to be payable 
to a particular person, and does not contain words 
proMbiting transfer or indicating an intention that it 
sbonld not be transferable* (S. 8 (4).) 

Where a cheque, either originally or by indorsement, 
is expressed to be payable to tiie order of a specified 
person and not to him or his order, it is nevertheless 
payable to him or his order at his option. (S. 8 (5).) 

14. — ^^Indorsement" means an indorsement com- 
pleted by delivery. (S. 2.) 

15. — ^Where a person signs a cheque otherwise than 
as drawer, he thereby incurs the liabilities of an 
indorser to a holder in due course. (S. 56.) 

A person, whether a necessary party to a cheque 
or not, may under s. 16 indorse a cheque so as to 
negative or limit his liability upon it. Where A 
indorsed a cheque drawn by B, in order to induce 
C, the payee, to take it in lieu of cash, adding 
'^san recours," A was held not liable upon his 
indorsement which, being only written for the 
purpose of lending his name, and not to negotiate 
the cheque, was wholly valueless (Wak^ld v. 
Alexander, 17 T. L. R. 217). 

16. — ^The indorser of a cheque by indorsing it — 
(a) Bngages that on due presentment it shall be paid 
according to its tenor, and that if it be dishonoured 
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10 SPECIAL AND BLANK INDOBSEMENT. 

Iqr non-payment he will compensate the holder or a 
tnbseqnent indorser who is compelled to pay it, pro- 
vided the requisite proceedings on dishonour be duly 
taken. 

See Keene v. Beard, 8 C- B. N. S. 872. 

Where the indorser is more substantial than the 
drawer, it would always be well to give him notice 
of dishonour. Countermand of payment, or the 
fact that the bankers had no effects of the drawer, 
would not excuse notice of dishonour as against the 
indorser. 

(b) Is precluded flrom denying to a holder in due 
course the genuineness and regularity in all respects 
of the drawer's signature and all previous indorsements^ 

(c) Is precluded flrom denying to his immediate or 
a subsequent indorsee that the cheque was at the 
time of his indorsement a valid and subsisting cheque, 
and that he had then a good title thereto. (S. 56.) 

17. — The indorsee of a cheque is the person to whom 
a cheque is specially indorsed, or any person being the 
bearer of a cheque indorsed in blank, ie., any person 
who makes a title to a cheque through an indorsement. 

18. — ^An indorsement in blank specifies no indorsee, 
and a cheque so indorsed becomes payable to bearer. 
(S. 34 (1).) 

A special indorsement specifies the person to whom 
or to whose order the cheque is payable. (S. 34 (2).) 
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bakkeb's duty to DBAWEB. 11 

When a cheque lias been indorsed in blank any 
bolder may convert the blank into a special indorse- 
ment by writing above the indorser's signature a 
direction to pay the cheque to the order of himself or 
some other person. (S. 34 (4).) 

19. — ^A banker on whom a cheque is drawn is under 
an obligation to the drawer to pay it on due present- 
ment, provided he has sufficient (e) fonds of the drawer 
in his hands wherewith to meet it, and provided also 
that he has received no revocation of authorily to pay 
it by notice of death or by countermand or otherwise. 

20. — ^A customer of a banker may recover from the 
banker substantial damages, without proof of actual 
damage, if on due presentment his cheque is not paid 
and the banker had in his hands sufficient fonds of 
such customer wherewith to meet it 

{RoKn V. Steward, 28 L. J. C. P. 148 ; Cumming 
V. Shand, 29 L. J. Ex. 129; and Summers v. City 
Bank, L. K. 9 C. P. 580 ; King v. Brit Linen Co., 
86 S. L. E. 788.) 

In Rolin v. Steward the Court held that the 
direction of Campbell, C. J., at the trial, that, in the 
absence of proof of actual damage, the jury were 
to give not nominal or excessive but temperate 

(e) Whether he has or not may be difficult of proof. See 
generally JSransby v. JSkut London Banh^ 14 L. T. 403, a case not 
establishing any particular principle. 
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12 DAMAGES FOB DISHONOUR. 

damages, was right. In the older case of Marzetd 
V. WiUiams, 1 B. & Ad. 415, it was held that an 
action would lie for dishonouring a cheque, bat no 
direction was given on the question of the amount 
of damages, though Tenterden, C. J., expressed him- 
self as if he thought they should be nominal, if 
no actual damage were proved. In King v. British 
Linen Co., mpra, the defendant bank was held 
liable for the damage to the plaintiff's financial 
reputation, they having dishonoured his cheque 
under these circumstances. He drew the cheque 
on 21st October. The bank wrote to him on the 
22nd requesting him to pass no more cheques, as 
they intended to retain any money at his credit, 
pending the settlement of a claim by them. He 
replied that he drew the cheque in question prior 
to the receipt of their letter, and that if they 
dishonoured it his financial credit would be injured. 
The bank dishonoured the cheque on presentment 
through the clearing house, returning it marked, 
^' Effects to be retained. Befer to Drawer." 

It is a defence, where a banker dishonours 
the cheque of a customer, drawn by him as 
executor or trustee, to show an intention on the 
drawer's part to commit a breach of trust by 
misapplication of the money, and that the banker 
was cognizant of it. Gray v. JohnBton^ L. B. 
8 H. L. 1. 
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EFFECT OF COUBSE OF PRACTICE. 13 

Cwmming v. Shand, 29 L. J. Ex. 129, is a c^se of 
interest to commercial men. The facts were as 
follows : — 

The defendants, bankers, took up bills for the 
plaintiff, their customer, on the security of the 
produce of consignments, and by a course of dealing 
they permitted him to draw on his current account, 
without reference to the advances on the consign- 
ments. When he had 200Z. to the credit of his 
current account, they dishonoured his cheque for 
1991. 10a., as they feared the security of the recent 
consignments was not sufficient to cover the amount 
of the acceptances taken up by them against the 
security. It was held that in the absence of express 
notice the defendants were not entitled to bring 
advances against consignments into the current 
account, and so to dishonour the cheque, and that 
it was properly left to the jury to say whether such 
notice had in fact been given. 

A banker is under no obligation to let a customer 
overdraw, and if he does allow him to do so, he 
need give him no notice to put an end to the prac- 
tice {Cwmming v. Shand, mpra, at p. 182) . Another 
ease on the effect of a course of practice is Arnold 
V. London and Westminster Bank, 1 Cab. & E. 170. 
The plaintiff sued the defendant bank for dis- 
honouring his bill: proved that he had no funds 
sufficient to meet it, save by crediting as cash 
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14 OVXRDBAFTS— UNAUTHOBISED PAYMENT. 

cheques paid in by him bat not cleared : proved 
that the bank had always credited sach cheques to 
him as cash : held that the bank could not as 
against him set up their discretion whether or not 
to treat such cheques as cash. As to what does 
and what does not amount to an implied agreement 
to allow an overdraft, see Ritchie v. Clydesdale Bank, 
18 Sess. Cas. 866, and Fleming v. Bank of New 
Zealand, 1900, A. C. 577, where it was held that 
the deposit with the bank by the plaintiff's agent 
-of a store warrant, known to the bank to be subject 
to a pledge to the agent, was sufficient consideration 
for the bank's promise to honour the plaintiff's 
cheques draw against the. security of the deposit, in 
lieu of cash ; it was also held that special damage from 
the dishonour of the cheques not having been alleged, 
evidence thereof, i.e., of the loss of credit and custom 
from particular individuals, was inadmissible. 

In TmbeU v. London Stdmrban Bank, 1869, 
W. N. 127, it was held that when the plaintiff and 
his partner on opening their account stipulated 
with the defendant bank that no cheque drawn by 
onQ partner should be honoured unless initialled 
by the other partner, and the defendant bank in 
breach of this paid a cheque not so initialled by the 
plaintiff, the plaintiff could recover damages, and 
that the measure of damages was a moiety of the 
cheque so paid. 
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BANKER NOT LIABLE TO HOLDER. 15 

A banker should, in the absence of any directions, 
pay cheques in the order of presentment (Kilsby v. 
WUUams, 5 B. & Aid. 815). 

A paid cheque is the property of the drawer 
{R. V. Watts, 2 Den. G. G. 14), but the banker may 
retain it as a voucher till his account is settled 
(lb. at p. 21, and cf. Charles Blackweli, 2 G. P. D. 
at p. 162). 

It is uncertain whether such a legal duty is 
imposed on a banker to keep secret the state of his 
customer's account as to make him liable for 
disclosure of it, without justifiable cause, in the 
absence of proof of special damage. The question 
was considered in Hardy v. Veasey, L. B. 8 Ex. 107> 
where it was held that the question whether there 
was justifiable cause was properly left to the jury, 
who found that there was such a cause ; the Court 
had consequently not to consider the main question. 
Other cases are Foster v. Bank of London, 8 F. & F. 
214 ; and TasseU v. Cooper, 9 G. B. 609. 

21.— A baiiker is not liable if he diihonoiir a cheque 
in any action by any person other than fhe drawer. 

(See Schroeder v. Central Bank of London, 84 
L. T. 785 ; and Bellamy v. Marjimbanks, 7 Ex. 404.) 

This is not so in Scotland. By Scotch law 
presentment of a cheque gives the holder a lien on 
the drawer's balance at the bank. 
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16 WHO IS A CTTSTOMER? 

23. — The relation of iMuolcer and customer ia con- 
atltated where a person has ftinds in the hands of 
such banker, or is permitted by such banker to draw 
cheques upon him, or has an account with him, 
whether having at the time ftmds in such banker's 
hands or not (/), and (g) may be constituted where 
cheques are habitually lodged with a banker for 
presentation on behalf of the persons lodging them, so 
that when honoured the amount is credited and paid 
out to such person, whether with or without any 
profit to the banker for so presenting thent 

The mere cashing across the counter of cheques, of 
which a person is the payee or holder, does not con^ 
stitute such person the customer of the banker so 
cashing such cheques. 

Hor does the collection of a single cheque for a 
stranger, whether in consideration of a commission 
or not 

This is the law as laid down upcm the construc- 
tion of 8. 82 in Matthews V. WiUiamSf Brown dk Co., 
10 T. L. B. 886 ; Lacave v. Cridit Lyonnais, 1897, 

1 Q. B. 148 ; O. W. By. Co. v. London and County 
Bank, 1901, A. C. 414, 

In Kleinwort v. Comptoir d'E$eomptef 1894, 

2 Q. B. 157, 8. 82 was not discussed, bat the 
ccdleetion was for a stranger. 

if ) CUrke Y. lAmdon and OmiitifBiMk,lB97f 1(1 B, 652, 
(g) Loid Brampton, 1901, A. 0. pp. 432, 423. 
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BANKER A HOLDEB IN DUE COUBSE. 17 

The authorities stop short of saying that a man 
mast have an account at a bank to be a customer. 
See Lord Brampton, 1901, A. 0. at p. 422 ; but 
Collins, !•, 1897, 1 Q. B. at pp. 164, 166, very 
nearly goes as far as that. 

23. — ^A banker who places a cheque to the credit 
of a particular customer as cash thereby becomes a 
holder in due course of such a cheque, and as such 
may sue all parties liable thereon, unless such cheque 
has been made not transferable under s. 8 (1), in which 
case the property therein does not pass to such banker. 

Ex parte Richdale, 19 Ch. D. 409 ; M'Lean v 
Clydesdale Bank, 9 A. C. 95 ; National Bank v. 
SUke, 1891, 1 Q. B. 485 ; Royal Bank of Scotland 
V. Tottenham, 1894, 2 Q. B. 715 ; Bissell v. Fox, 
61 L. T. N. S. 663 ; G. W. By. Co. v. London and 
Cowniy Bank, 1901, A. C. 414 ; Gordon v. City a/nd 
Midland Bank, 18 T. L. B. 167. 

If the view taken in Ex parte Richddle be correct, 
the banker becomes holder in due course whether 
the customer was overdrawn or not, and has no 
recourse against him, except on his indorsement. 

The view taken by the Privy Council in Gaden v. 
Newfoimdland Savings Bank, 1899, A. C. 281, was 
that in such case the banker took only as the 
customer's agent for collection. 

Ex parte Richdale and Royal Bank of Scotland 

L.C. 2 
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18 CHEQUE CREDITED AS CASH. 

V. Tottenham were cited in argument, bat are not 
referred to in the judgment. 

The facts were as follows: — 

The appellant drew a cheque on the X. bank, 
whose servant initialled it. She then paid it into 
her deposit account at the respondents' savings 
bank, who credited it to her in her pass book. The 
X. bank failed and dishonoured the cheque. The 
appellant contended that the respondent's bank 
took her cheque as holders, so that the loss fell on 
them. The Privy Council decided that, in the 
absence of express agreement, the respondents 
must be held to have taken the cheque as agents for 
collection only. It was also held that the only effect 
of a drawee bank initialling a cheque is to certify 
that it has funds of the drawer's sufficient to meet it. 

In J. Bavins, junior v. London d S. W. Bank^ 
5 Com. Gas. 1, it was said that the crediting a 
cheque as cash was not a payment of the amount 
to the customer, but was conditional on the cheque 
turning out all right, but the action was not between 
the banker and the customer who paid in the 
cheque, and so the observations were not a decision 
on the point. 

In Royal Bank of Scotland v. Tottenham the bank 
permitted the customer to draw against a cheque for 
250i. paid in by her. When it was dishonoured, 
she became a debtor to the bank for 187!., the 
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SEPARATE BRANCHEa "^ 

amoant which she drew against the cheqae. Her 
cash balance, when she paid in the cheqae» was 
practically nil. Here clearly the bank took the 
cheqae as holders and coald sae the drawer. In 
McLean v. Clydesdale Bank the cheqae paid in by 
the customer was applied by the bank in redaction 
of his overdraft. 

In National Bank v. SUke the cheqae was credited 
to an overdrawn easterner. This wiped oat his 
overdraft and placed him in fands. He at once 
drew against the cheqae, before it was presented, 
and when it was dishonoared his balance was very 
small. In deciding that here, as in M'Lean's case, 
the bank took as holders, Bowen, L. J., said (1891, 
1 Q. B. at p. 489) : "The case of M'Lean v. Clydes- 
dale Bank makes it clear . . • that if a cheqae is 
paid to a bank on a footing that the amount may be 
at once drawn upon, and it is drawn upon accord- 
ingly (A), the bank is a holder for value in due course." 

Woodland v. Fear, 7 EL & Bl. 619, decided that 
where the Y. branch of a bank cashed a cheque 
drawn on the X. branch, in ignorance of the state 
of the drawer's account there, and at the date of 
y. branch cashing it the X. branch had funds 
enough of the drawer's to meet it, but on present* 
ment to the X. branch the cheque was dishonoured 
for lack of funds, the T. branch could sue the person 
(A) The matter is further considered in Chapter V. 

2— a 
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CORPORATIONS. 



to whom it gave cash for the cheqae, as for money 
had and received, on the ground of failure of con- 
sideration. The branches were entitled to be 
regarded as separate parties. But where a party 
has an account at two branches of a bank, one 
showing a credit and the other a debt, the bank 
can combine the accounts and charge the credit 
account with the debt of the other. {Oamett v. 
McKewan, L. B. 8 Ex. 10.) 

CAPAaiT OF FABTIES. 

24. — Capacity to inctir liability as a party to a 
cheque is co-ezteii8iY6 with capacity to contract 

A corporation cannot make itself liable as drawer (f ) 
or indorser of a cheque unless it is competent to do 
so by the law for the time being in force relating to 
corporations (f). 

Where a cheque is drawn or indorsed by an inftnt 
or corporation (f ) having no capacity or power to incur 
liability on a chequOi the drawing or indorsement 
entitles the holder to receive payment of the cheque 
and to enforce it against any other party thereto. 
(S. 33.) 

As regards corporations, the liability of a 
corporation as drawer, at any rate, of a cheque 
would appear to be governed by whether the con>- 
tract in respect of which it was given was enforce- 
able against the corporation or not. \ 

I 
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INFANTS' RBLIEP ACT. 21 

It is ancertain how far s. 22 (1) applies to 
cheqaes. A corporation may be competent to 
contract, but not to draw bills; but we cannot 
conceive it as having capacity to contract and yet 
not to draw cheques. Can it be liable to a holder 
of a cheque on the instrument, or is it liable only 
to its immediate obligee on the consideration? 
(See Chalmers, p. 64.) 

The indorsement of a corporation by s. 22 (2) 
passes the property in a cheque, though from want 
of capacity the corporation may not be liable. (So, 
before the Act, Smith v. Johnson^ 8 H. & N. 222, 
22 L. J. Ex. 863.) Bankers may justifiably pay 
cheques drawn by companies, where, by the form 
of such cheques, the companies would not be liable 
as drawers, if the cheques had not been paid; 
provided that in the drawing of such cheques the 
requirements of the articles of association had 
apparently been complied with. This is following 
the rule in Royal British Bank v. Tttrquand, 6 El. & 
Bl. 827 (i). (Mahony v. East Holyford Co., L.B. 
7 H. L. 869 and 884.) 

S. 91 (2) of the Act provides : ** In the case of a 
corporation, where, by this Act, any instrument or 

(i) See also Serrell v. Derbyshire My. Cb., 9 C. B. 811, where a 
company was held not liable on cheques drawn by its directors, 
properly sealed, but not drawn by the directors as such, noi 
appearing on the face of them to have been drawn on behalf of 
the company. 
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22 INFANTS. 

writing is required to be signed, it is sufficient if 
the instrument or writing be sealed with the 
corporate seal. 

** But nothing in this section shall be construed 
as requiring any bill or note of a corporation to be 
under seal/' 

By the Infants Belief Act, 87 & 88 Vict. c. 62, 
it is provided that — 

S. !• — "All contracts, whether by specialty or 
simple contract, henceforth entered into by infants 
for the repayment of money lent or to be lent, or 
for goods supplied or to be supplied (other than 
contracts for necessaries), and all accounts stated 
with infants, shall be absolutely void : Provided 
always, that this enactment shall not invalidate 
any contract into which any infant may, by any 
existing or future statute, or by the rules of common 
law or equity, enter, except such as now by law are 
voidable." 

8. 2. — " No action shall be brought whereby to 
charge any person upon any promise made after full 
age to pay any debt contracted during infancy, or 
upon any ratification made after full age of any 
promise or contract made during infancy, whether 
there shall or shall not be any new consideration 
for such promise or ratification after full age." 

Thus an infant is not liable as drawer or indorser 
of a cheque, though he may be liable on the 



Digitized by 



Google 



MARBIED WOBfEK. 23 

consideration, as if he gave it for necessaries (k). 
And he may not be made bankrupt on a cheque or 
billy though given as the price of necessaries. 
His liability is on the consideration, not on the 
instrument. {In re Soltykoff, 1891, 1 Q. B. 418.) 

By s. 2 he would not be liable to a holder with 
notice on a cheque signed after majority in con- 
sideration of a debt contracted before majority, or 
in ratification of a promise to repay made when an 
infant. (Smith v. King, 1892, 2 Q. B. 643.) But 
if he gave a cheque after majority, he would be 
liable to a holder in due course, notwithstanding 
that he gave it in respect of a debt or promise 
contracted or made as an infant. (Cf. Belfast 
Banking Co^ v. Doherty, 4 Ir. L. B. Q. B. D. 
124.) 

In Ex parte Kibble, L. B. 10 Gh. 873, an infant 
accepted a bill payable six months after date. It 
was thus payable three months after he came of 
age. On majority he ratified the transaction (Z). 
He was held not to be liable to a holder in due 
course. We conclude if he had signed a cheque as 
an infant, post-dated so as to be payable after 
majority, and could have proved that he signed it 

(k) "The penon who has supplied an infant with necessaries 
can always sue on that contract for the price of what he has 
sappliecL** (Esher, M.R., 1891, 1 Q. B. at p. 415.) 

(Z) He let judgment on the bill go against him by default. 
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24 CHEQUES IN firm's NAME. 

when an infant, he would be not liable upon it. 
An infant's indorsement, by s. 22 (2), passes the 
property in a cheque, though he be not liable upon 
it, and it is immaterial that the cheque is post- 
dated, though this point was raised in Royal Bank 
of Scotland v. Tottenham, before Wills, J. (1894, 
2 Q. B. 715, on appeal only). 

The effect of the Married Women's Property Act, 
1898, s. 2, is to place married women on the same 
footing as single women in respect of liability on 
cheques, to which they became parties since the 
Act came into operation. Insanity is no defence 
to an action on a cheque by a holder in due course. 
The party sued must prove* that the plaintiff had 
notice of it. (Gf . Imperial Loan Co. v. Stone, 1892, 
1 Q. B. 699.) 

FBDrCIPAL AND AGENT. 

25. — ^No person is liable as drawer or indorser 
of a cheque who has not signed it as such; provided 
that— 

(1) Where a person signs a cheque in a trade or 
assumed name, he is liable thereon as if he had signed 
it in his own name. 

(2) The signature of the name of a firm is equivalent 
to the signature by the person so signing of the names 
of all persons liable as partners in that firm. (S. 33.) 

A partner in a non-trading firm is not presumed 
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PROCURATION AND AGENCY. 25 

to have any authority to bind the firm by drawing 
bills in the firm's name. 

A cheqae post-dated a week was drawn by a 
partner in the name of a firm of solicitors as 
secarity for a private loan. Held it was a bill at 
seven days and did not bind the firm. {Forater v. 
Mackretk, 86 L. J. Ex. 94.) 

As regards ordinary cheques in a firm's name, 
whether the firm were a trading firm or not, a 
holder could sue the firm, whether the cheques 
were drawn on its behalf or by a fraudulent partner 
for his own purposes. Only positive knowledge of 
the facts would disentitle a holder to recover. 

See further Chalmers' notes to s. 28| and Byles, 
Chap. V, 

36.— A signature by procuration operates as notice 
tliat the agent has but a limited authority to sigUi and 
the principal is only bound by such signature if the 
agent in so signing was acting witiiin the actual limits 
of his authority. (S. 35.) 

Such a signature is in the principal's name, 
followed by *' p.p.," or "per pro." and the agent's 
name. 

A bank paying on a forged or unauthorized 
indorsement "per pro.'' may be protected by s. 60. 
(Cf. Chwrles v. BlackweUy 2 C. P. D. 161, at 
pp. 159, 160.) 
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26 PBESUKPnON OF VALIDITT. 

If an agent draws a cheqae "per pro.'* in excess 
of his aathority, his principal is not liable thereon 
to a person who has cashed the cheqae in good 
faith» but he is liable to him for any proceeds that 
have come into his possession or been expended on 
his behalf. (Reid v. Righy, 1894, 2 Q. B. 40.) 

See also National Bank of Scotland v. Dewhwrgt, 
1 Com. Cas. 818. 

37. — Where a person signs a cheque as drawer or 
indorser and adds words to Ms signature indicating 
that he signs for or on behalf of a principal, or in 
a representatiYe character he is not personally liaUe 
fhereon; but the mere addition to his signature of 
words describing him as an agent, or as filling a repre- 
sentative character, does not exempt him firom personal 
liabiUty. (S. 36 (1).) 

It is farther provided by s. 26 (2) : 

" In determining whether a signature on a bill is 
that of the principal or that of the agent by whose 
hand it is written, the construction most favour- 
able to the validity of the instrument shall be 
adopted." 

See Chalmers' notes for illustrative cases. 
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CHAPTER m. 



IBSUB — ^NBGOTUTION— NON-TBANSPBEABLB OHBQTTBS — 
BBSTBICnVB IND0B8BMBNT — NB0OTIATION WITH- 
OUT IND0B8BMBNT — " OBDBB " AND " BBABEB " — 
TBAN8FBB BY DBLIYEBY WITHOUT IND0B8BMBNT 
— LOST CHBQUBS. 

28. — tissue means the first delivery of a cheqney 
complete in form, to a person who takes it as a holder. 
(S. 2.) 

In ChiUon v. Attenborough, 1897, A. C. 90, the 
plaintiff signed cheques payable to '^G. B.,'' a 
fictitious person who was fraudulently represented 
by the plaintiff's clerk to be a real person, who had 
done work for the plaintiff. The clerk indorsed 
the cheques *^ G. B." and negotiated them for his 
own purposes. Held that the cheques were '* issued '' 
within s. 2. The case was treated as exactly 
covered by Vagliano's Case, 1891, A. C. 107. 

The contention of Tindal Atkinson, Q.G., was 
that the cheques were never ^^ issued " by Glutton, 
inasmuch as there was no '^ first delivery '' of them 
to a *' person who took them as holder," for the 
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28 WHEN VALID DEUVEBT IS PRESUMED. 

fraudulent clerk P. could not be said to take them 
as holder ; the delivery to P. was ** conditional and 
for a special purpose only '' (s. 21 (2) (b) ), namely, 
to pay the person G. B., supposed by Glutton to 
be his actual creditor; but this argument was 
unavailing against Attenborough, who was a holder 
in due course, and it appears to us that s. 21 (2) (b) in 
itself contains an answer to the argument, *^ But if 
the bill be in the hands of a holder in due course, a 
valid delivery of the bill by all parties prior to him 
so as to make them liable to him is conclusively 
presumed." 

§ 28 must be construed with reference to s. 20 
of the Act, set out as § 62 herein. 

It seems from Ingham v. Primrose^ 7 G. B. N. S. 
82, that the drawer of a '^ bearer " cheque might be 
liable to a holder in due course, though the drawer 
had never issued it, it being stolen before issue. 
Bee Ghalmers, p. 65. 

29. — ^A cheque is negotiated when it is traasferred 
from one person to another in guch a way as to con- 
stitute the transferee the holder of the cheque. A 
cheque payable to bearer (a) is negotiated by delivery. 

A cheque payable to order is negotiated by the 
indorsement of the holder (6), completed by delivery. 

{a) See 1 18, Chapter IL^ for the explanation of " bearer '* and 
«« order." 

(b) See Marston y. Allen, 8 M. & W. 49C 
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TRANSFER WITHOUT INDORSEMENT. 29 

Where the holder of a cheque payable to hit order 
traiuiferB it for value without indorsing it, the transfer 
gives the transferee such title as the transferor had 
in the cheque, and the transferee in addition acquires 
the right to have the indorsement of the transferor. 
(S. 81 (4).) 

It was settled in WhisUer v. Forster^ 14 C. B. 
N. S. 248, that a bondfde transferee for value, who 
did not see that his transferor indorsed the cheque, 
was not entitled to recover against a party from 
whom the transferor had obtained the cheque by 
fraud. 

A simple signature on a cheque is a sufficient 
indorsement. An indorsement must be of the 
entire cheque, i.e., of the whole sum payable, or 
else it does not operate as a negotiation of the 
cheque. (S. 82.) 

The distinction between special indorsement and 
indorsement in blank has been explained in § 18. 

By s. 87 of the Act it is provided that ** where a 
bill is negotiated back to the drawer, or to a prior 
indorser, or to the acceptor, such party may, 
subject to the provisions of this Act, reissue and 
further negotiate the bill, but he is not entitled to 
enforce payment of the bill against any intervening 
party to whom he was previously liable.*' (Bee 
Jenkins v. Comber, 1898, 2 Q. B. 168.) 
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30 NON-TRANSFERABLE CHEQUE. 

This section^ except where it mentions renegotia- 
tion to an acceptor, is applicable to cheques. 

30. — ^Where a cheque contaiiu words prohibitmg 
transfer, or indicating an intention that it shonld not 
be transferable, it is valid as between the parties 
thereto, bnt it is not negotiable. (S. 8 (1).) 

It was assumed in National Bank v. SUkCf 1891, 
1 Q. B. 486, that a cheque might be made not 
transferable under this sub-section, read with s. 78. 

That case decided that a crossing ** Account of 
J. F. M., National Bank, Dublin," does not 
amount to '^ words prohibiting transfer"; conse- 
quentiy J. F. M*s. banker, as holder in due course, 
could sue the drawer, although as between J. F. M. 
and the drawer the consideration had wholly failed. 
The cheque was an " order " one, and Lindley and 
Fry, L. JJ. doubted if "order" or "bearer" 
cheques could be made not transferable under 
8. 8 (1). The section and the case are discussed 
in the Introduction. Deleting the words "or 
order" and writing "Pay K. against cheque" 
(i.e. E.'s cheque delivered by way of security) 
have no effect to restrict transfer or negotiation 
within s. 8, and do not amount to a "condition" 
within s. 8 {Olen v. Semple^ 8 F. Sees. Gas. 1184). 

31. — ^When a cheque is payable to the order of two 
or more payees or indorsees, who are not partners, all 
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RESTRICTIVE INDORSEMENT. 81 

miut indone, nnlesf the one indorsing lias anfhoritj 
to indorse for the others. (S. 32 (8).) 

If a cheque is payable to ** C. and D. or to the 
order of either of them/' the indorsement of either 
is thereby rendered sufficient. (Gf • Watson v. Evan$, 
82 L. J. Ex. 187» a case on a note payable to three 
payees.) 

82. — ^Whore in a cheque payable to order the 
payee or indorsee is wrongly designated, or his name 
is mis-spelt, he may indorse the cheque as therein 
described, adding, if he think flt, his proper signature, 
(S. 82 (4).) 

This is useful, as it would often be very incon- 
venient to return the cheque to drawer. 

88. — ^An indorsement is restrictive which prohibits 
the ftirther negotiation of the cheque, or which 
expresses that it is a mere authority to deal with the 
cheque as thereby directed, and not to transfer the 
ownership thereof, as, for example, if a cheque be 
indorsed '^ Fay D. only," or '^ Fay D. for the account 
of X.," or " Fay D. or order for collection." (S. 86 (1).) 

See Chalmers' notes to this section for further 
illustrations. 

84. — ^A restrictive Indorsement gives the indorsee 
the right to receive payment of the cheque, and to 
sue any party thereto that his indorser could have 
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82 TRANSFER BT DELIVERT. 

faed, but g^ives him no power to transfer hit rights as 
indorser unless it expressly authorizes him to do so. 
(S. 86 (2).) 

The reader should distinguish the effects of restric- 
tive indorsement and crossing *'not negotiable." 
A cheque crossed ** not negotiable " is still trans- 
ferable, but a cheque restrictively indorsed is not 
even transferable, unless the indorsement expressly 
authorizes further transfer. 

35. — ^Where a restrictive indorsement authorizes 
farther transfer, all subsequent indorsees take the 
cheque with the same rights and subject to the same 
liabilities as the first indorsee under the restrictive 
indorsement (S. 35 (3).) 

I.e., it becomes " not negotiable." 

36. — ^Where a holder of a cheque payable to bearer 
negotiates it by delivery without indorsing it, he is 
called a '^ transferor by delivery." 

A transferor by delivery is not liable on the instru- 
ment. 

A transferor by delivery who negotiates a cheque 
thereby warrants to his immediate transferee, being 
a holder for value, that the cheque is what it purports 
to be; that he has a right to transfer it; and that 
at the time of transfer he is not aware of any fietct 
which renders it valueless. (S. 58.) 
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DELIVERT TO COMPLETE CONTRACT. 33 

See for examples Jones v. Ryde^ 6 Taunt. 488, and 
Gumey v. Womersley^ 24 L. J, Q. B. 46. 

37. — The contract entered into by the drawer and 
indorser of a cheqne, in drawing and indorsing, ia 
incomplete and rerocable until delivery of the instru- 
ment in order to give effect thereto. 

As between immediate parties, and as regards a 
remote parly other than a holder in due course, the 
delivery — 

(a) In order to be effectual, must be made either by 
or under the authority of the parly drawing^ or 
indorsing, as the case may be. 

(b) Kay be shown to have been conditional or for 
a special purpose only, and not for the purpose of 
transferring property in the cheque. 

But if the cheque be in the hands of a holder in due 
course, a valid delivery of the cheque by all parties 
prior to him, so as to make them liable to him, is 
conclusively presumed. 

Where a cheque is no longer in possession of a parly 
who has signed it as drawer or indorser, a valid and 
unconditional delivery by him is presumed until the 
contrary is proved. (S. 21.) 

In Baxendale v. Bennett, 8 Q. B. D. 626, an in- 
complete bill was stolen after B. had accepted it 
in blank. B. had sent it to 0. for 0. to sign as 

L.C. 8 
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84 EFFECT OF WB0N0FT7L NEQOTIATION. 

drawer. G. returned it ansigned, and B. put the 
blank acceptance into his drawer, whence it was 
stolen, filled up and negotiated to the plaintiff. 
B. was held not liable upon his acceptance. His 
name was not put upon a bill, but only upon an 
inchoate instrument, and, as we shall see, ^^in order 
that any such instrument, when completed, may be 
enforceable against any person who became a party 
thereto prior to its completion, it must be filled 
up • . • strictly in accordance with the authority 
given.'* (§ 52, embodying s. 20 of the Act.) The 
instrument in this case was not so filled up, and 
B. was not liable. 

Ingham v. Primrose, 7 C. B. N. S. 82, was a case 
where an acceptor of a bill which had a drawer's 
name (Murgatroyd's) thereto, and was a complete 
bill, tore it up, as the drawer told him he could 
not get it discounted. The drawer, in his presence, 
picked it up and subsequently pasted it together 
and negotiated it, its appearance not suggesting 
cancellation. The acceptor was held liable to a 
holder in due course. He had put his name to it 
as a complete instrument. 

Chalmers suggests from the dictum of Williams, 
J., at p. 86, that if A. drew a cheque payable to 
bearer, intending to pay it to X., and it was stolen 
from his desk before he issued it, he would be 
liable on it to a holder in due course (p. 66). 
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INCHOATE AND COMPLETB INSTBUMENT. 35 

On the wording of s. 21 (2) (b), this view seems 
correct. 

Baxendale v. Bennett, and Ingham v. Primrose , are 
reconcilable decisions. 

In Baxendale v. Bennett the instrument was 
stolen before it was complete. 

It was never ** delivered by the signer in order 
that it might be converted into a bill.*' In Ingham 
V. Primrose the bill was complete when it was torn 
up, and so " a valid delivery " by the drawer was 
*^ conclusively presumed " so as to make him liable. 

This, it is submitted, is the real distinction 
between the two cases. Bramwell, LJ., in 
Baxendale v. Bennett points out that in Ingham 
V. Primrose the instrument was not stolen, and in 
the case before him it was. In Ingham v. Primrose 
** the defendant voluntarily parted with the instru- 
ment." Here it was only obtained from him by 
the commission of a crime (p. 680). Brett, J., 
simply does not agree with Ingham v. Primrose 
(pp. 682, 688). Neither judge notices that the bill 
in Ingham v. Primrose was a complete bill, with a 
drawer's signature, while that in Baxendale v. 
Bennett was an inchoate instrument, not drawn 
at all ! (Of. Stoessiger v. Sov/th Eastern Railway, 
8 E. & B. 649.) 

The case of Clutton v. Attenborough, 1897, 
A. 0. 90, is directly in point. The plaintiff drew 

8—2 
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86 DELIVERY WITHOUT NEGOTIATION. 

cheques to the order of G. B., a fictitious person, 
represented by his clerk to be the plaintiff's creditor. 
He gave them to the clerk to pay to G. B. It was 
held that he could not set up against a holder in 
due course that there had been no ^^ first delivery *' 
of the cheques to any person who took them as 
holder. 

8. 2 (8) may be illustrated by Ma/rsUyii v. AUm^ 
8 M. & W. 494. It was there held that a party sued 
on a bill may show that the indorser never delivered 
it so as to negotiate it, for there must be delivery and 
indorsement of a bill payable to order (s. 81 (8)). 
'^A valid and unconditional delivery is presumed 
until the contrary is proved " (s. 21 (8)). When 
the contrary is proved, the burden of proving 
himself a holder in due course is shifted to the 
person relying on the instrument. It was held 
that evidence ought to have been admitted that 
there was no delivery of the bill in question so as 
to negotiate it, and that the plaintiff was aware of 
it, for on such evidence the jury would have found 
for the defendant. A jury may infer a delivery 
by A. to B. where A. has delivered a cheque to 
G. to get it discounted, and C. has not disclosed 
B.'s identity to A. {Samuel v. Oreen^ 10 Q. B. 262.) 
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LOST CHEaUES. 

8. 69 of the Act provides as follows : — 

** Where a bill has been lost before it is overdue, 
the person who was the holder of it may apply to 
the drawer to give him another bill of the same 
tenor, giving security to the drawer if required to 
indemnify him against all persons whatever in case 
the bill alleged to have been lost shall be found 
again. 

** If the drawer, on request as aforesaid, refuses to 
give such duplicate bill (d), he may be compelled 
to do so." 

The words ** before it is overdue " must, we think, 
be taken not to apply to cheques. S. 74 provides 
what is the position of the drawer when a cheque 
is overdue. He is not discharged, like the drawer 
of a bill, but only to the extent to which he is a 
creditor of the bank to a larger amount than he 
would have been had the cheque been presented 
within a reasonable time (see s. 45 (2)). 

S. 69 gives no power to obtain an indorsement 
over again, or, in the case of a bill, the acceptance. 

S. 70 of the Act provides that — 

" In any action or proceeding upon a bill, the 
Court or a judge may order that the loss of the 

(d) See Bhodei ▼. Morse, 14 Jar. 800; Taylor y. Sorivent, I 
Beay. 571. 
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38 LOSS OF CHEQUE IN POST. 

instrument shall not be set up, provided an indem- 
nity be given to the satisfaction of the Court or 
judge against the claims of any other person upon 
the instrument in question." 

In Pennington v. Crossley <t Sons, Ltd., 18 
T. L. B. 678, plaintiff sued for 509Z. as the price 
of wool sold and delivered to defendant. Defen- 
dant gave evidence that for twenty years he had 
always sent cheques per post to the plaintiff. On 
this occasion he had sent a cheque with a blank 
receipt form to be filled up by the plaintiff. The 
cheque, which was crossed, was stolen in the post, 
the thief forging plaintiff's indorsement and getting 
the cheque collected. The defendant contended 
that the course of business showed that payment 
was to be made by posting cheques, and that 
posting was equivalent to payment. The Court of 
Appeal, overruling Grantham, J., declined to take 
this view. Judgment for plaintiff. 

Where A. delivered a cheque to B., and it was 
lost in transmission to C.'s agent, and A. promised 
to give C. another, it was held C. could not enforce 
the promise for want of consideration, and had no 
right to demand another cheque in the absence of 
sufficient proof that B. was his agent. {Johns v. 
Mason, 20 L. J. Ch. 805.) 
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CHAPTER IV. 



CONSIDBKATION — ANTBOBDBNT DEBT OB LIABILITY — 
A HOLDEB DBBMBD TO BB FOB VALUB — ^BITBDBN 
OF PBOOF — FBAUDy ILLBGALITT AND DUBB8S — 
SITING ON THE OONSIDBBATION. 

38. — ^Valuable eonsideratioii for a cheqae may be 
coBBtituted by (a) any consideration anfficient to anp- 
port a simple contract; (b) an antecedent debt or 
liabiUty. (S. 27 (1).) 

Currie v- Misa, L. R. 10 Ex. 158— Ex. Ch. ; 
McLean v. Clydesdale Bank, 9 A. C. 95. 

39. — Where value has at any time been g^iven for a 
cheque, the holder is to be deemed to be a holder for 
Talne as regards all parties to the cheque who became 
parties prior to such time (a). (S. 27 (2).) 

40. — ^Where the holder of a cheque has a lien on it, 
arising either flrom contract or by implication of law, 

(a) Ze., it lies on any prior parties who may be sued to show 
the holder was not a holder for yalne, nor a truisferee from one. 
Both averments must be proved. See Boianquet y. Coner, 8 
M. k W. 142, at p. 144 ; WaUon y. Buuell, 6 B. &. S. 968. 
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40 WHEN A BANKER IS HOLDER FOR VALUE. 

he is deemed to be a holder for value to the extent of 
the 81U11 for which he has a lien. (S. 27 (3).) 

41. — ^Every party whose signature appears on a 
cheque is primH &cie deemed to have become a party 
thereto for value. (S. 30 (1).) 

42. — A banker becomes a holder for value of a 
cheque by placing the amount of the cheque, before 
it is cleared, to the credit of a customer, who has 
handed him such cheque to be placed to his credit, 
whether the cheque be payable to ''order" or to 
'' bearer," and whether the said customer's account be 
overdrawn at the time of such placing to his credit 
or not 

This is the effect of Ex parte RichdaU, 19 Gh. p. 
409, confirmed by Royal Bank of Scotland v. 
Tottenham, 1894, 2 Q. B. 716, and other cases; 
but in Gaden v. Newfoundland Savings Bank, 1899, 
A. G. 281, the Privy Gouncil held that when the 
account was not overdrawn the bank took a bearer 
cheque as agent for collection only. But the pro- 
position of law contained in § 42 is hardly open 
to question, in view of the stream of authorities 
supporting it. 

The matter will be recurred to in treating of 
s. 82 of the Act, in Chapter V. 

43. — Every holder of a cheque is prim& facie deemed 
to be a holder in due course, but if, in an action on a 
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FRAUD, ETC., CURED BY NEGOTIATION. 41 

cheque, it is admitted or proved that the acceptaace, 
issue, or subsequent negotiation of the cheque is affected 
with fraud, duress, or force and fear, or illegality, the 
burden of proof is shifted, unless and until the holder 
proves that, subsequent to the alleged fraud or illegality, 
▼alue has in good fedth been given for the cheque. 
(S. 30 (2).) 

See definition of '* holder in due course*' in s. 8, 
Chapter 11. 

The words *' or proved " merely mean *' if there 
is evidence to go to a jury." (Tatam, v. Haslar, 23 
Q. B. D. 345, at pp. 348, 349.) 

44. — A holder (whether for value or not) who 
derives his title to a cheque through a holder in due 
course, and who is not himself a party to any fraud or 
illegality affecting it, has all the rights of a holder in 
due course as regards all parties to the cheque prior 
to that holder. (S. 29 (3).) 

See May v. Chapman, 16 M. & W. 355, which 
decided that cognizance of a fraud is not privity, 
and does not prejudice the position of a holder 
who makes title through a holder in due course. 

The following rules as to impeachment of con- 
sideration are stated and illustrated in Chalmers, 
pp. 95—101 :— 

1. Any defence available against an immediate 
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42 IMPEACHMENT OF CONSIDERATION. 

party is available against a remote party who is 
in privity with such immediate party. 

2. Mere absence of consideration, total or partial, 
is a defence against an immediate party or a remote 
party who is not a holder for value, bat it is not 
a defence against a remote party who is a holder 
for value. 

8. Total failure of consideration is a defence 
against an immediate party, but it is not a defence 
against a remote party who is a holder in due 
course. 

4. Partial failure of consideration is a defence 
pro tanto against an immediate party when the 
failure is an ascertained or liquidated amount, but 
not otherwise. It is not a defence against a remote 
party who is a holder for value. 

6. Fraud is a defence against an immediate 
party and against a remote party who is not a 
holder in due course. 

6. Illegality of consideration, total or partial, 
is a defence against an immediate party, but not 
against a holder in due course. 

It may here be observed that in many cases a 
party may sue on the consideration where he 
cannot sue on the instrument, e.g., when an infant 
has given a bill or cheque for necessaries. (GL 
In re Soltykoff, 1891, 1 Q. B. 418.) 

The burden of proving consideration lies on him. 
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CHEQUES GIVEN FOB BETS. 43 

instead of consideration being presumed, as if he 
sued on the instrument. 

Moreover his rights as plaintiff are personal, not 
transferable, like his rights on the instrument. 

The law as to cheques given in respect of bets is 
as follows : — 

(1) n the bet was illegal under 5 & 6 Will. IV. 
c. 41, the bad consideration is a good defence as 
between the parties. The onus is on a third party 
suing to show that he was a holder in due course. 
A cheque given to secure money advanced for 
payment of racing bets is not deemed to have been 
given for an illegal consideration within that statute. 
{Ex parte Pyke, 47 L. J. Bk. 100.) 

(2) If the bet was void under 8 & 9 Vict. c. 109, 
s. 18, a holder need not show that he was a holder 
in due course. The presumption of valuable con- 
sideration is still in his favour {Fitch v. Jones, 
5 El. & Bl. 288), and proof that the holder had 
notice of the consideration as between the parties 
does not disentitle him to recover. {LiUey v. 
Bankin, 66 L. J. Q. B. 248.) Whereas if the bet 
were illegal under 5 & 6 Will. IV. c. 41, the know- 
ledge of the holder as to the consideration as 
between the parties disentitles him to recover. 
{WoolfY. HamUton, 1898, 2 Q. B. 387— C. A.) This 
case decides that betting on horse racing is 
"illegal." Beestcm v. BeesUxrif 1 Ex. Div. 18, was 
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44 CHEQUES IN BESPEOT OF H0B8E RACING. 

not cited. There it was held that A. ooold sue B. 
on his cheque in these circumstances : — 

A. paid B. money to back certain horses. The 
horses won^ and B. gave A. the cheque the subject- 
matter of the action. It was held that the-trans- 
action was not illegal within 5 & 6 Will. IV. c. 41, 
and as the action was on the cheque and not to 
recover a bet under 8 & 9 Vict. c. lOO, the plaintiff 
could recover. 

But in Lynn v. BeU, 10 Ir. R. C. L. 487, the 
plaintiff was held to be entitled to recover the 
amounts of certain bearer cheques given in respect 
of bets on horses. It was held — (1) horse racing 
was a game within 5 & 6 Will. IV. c. 41 ; (2) the 
cheques, paid by the plaintiff's banker, were paid 
by the plaintiff within s. 2, and he could recover 
their amount ; (3) the defendant could not set off 
a bearer cheque given by him to the plaintiff in 
respect of a bet on a horse, drawn by G., as such 
cheque was '* paid '' by C, and not by the defendant, 
within s. 2, and the defendant could not therefore 
recover its amount. 

The Gaming Act of 1892 does not appear to 
affect the law relating to securities given in respect 
of gaming transactions. 
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CHAPTER V. 



CB088BD CHEQUBS AND CHBQUB8 MABEBD '* NOT 
NBOOTIABLB." 

45. — ^It is proTided by s. 76 of tbe Act fhat — 

(1) Where a cheque hears acrou its Ikce an addition 
of (a) the words ''and company/' or any ahhreyiation 
thereof, between two parallel transyerse lines, either 
with or without the words ''not negotiable;" or 
(b) two parallel transyerse lines simply, either with 
or without the words " not negotiable ; " that addition 
constitutes a crossing, and the cheque is crossed 
generally. 

(2) Where a cheque bears across its ikce an addition 
of the name of a banker, either with or without the 
words "not negotiable," that addition constitutes a 
crossing, and the cheque is crossed specially and to 
that banker. 

46. — It is provided by s. 77 of the Act that — 

(1) A cheque may be crossed generally or specially 
by the drawer. 

(2) Where a cheque is uncrossed, the holder may 
cross it generally or specially. 
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46 PROVISIONS AS TO CROSSING. 

(3) Where a cheque is croMed generaUy, the holder 
may cross it specially. 

(4) Where a cheque is crossed generally or speciallyi 
the holder may add the words '^ not negotiable." 

(5) Where a cheque is crossed specially, the hanker 
to whom it is crossed may again cross it specially 
to another hanker for collection. 

(6) Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a hanker for collection, he may 
cross it specially to himselfl 

47. — It is proyided hy s. 78 of the Act that a 
crossing authorized hy this Act is a material part of 
the cheque (a) : it shall not he lawful for any person 
to obliterate or, except as authorized by this Act, to 
add to or alter the crossing. 

A drawer may "open" a crossed cheque by 
writing " pay cash " and signing the alteration. 

48.— It is proyided by s. 79 of the Act that — 

(1) Where a cheque is crossed specially to more 
than one banker, except when crossed to an agent for 
collection being a banker, the banker on whom it is 
drawn shall reftise payment thereof (a). 

(2) Where the banker on whom a cheque is drawn 
which is so crossed neyertheless pays the same, or pays 

(a) Carton y. Ireland, 6 Bl. & Bl 766, and BeUamy v. 
MarjaribankSj 7 Bxch. 389, are now of no authority on the eftect 
of doable croising, or striking oat of crossing. 
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a cheque crossed generally otberwise than to a hanker, 
or if crossed specially otherwise than to the hanker to 
whom it is crossed, or his agent for collection heing 
a hanker, he is liahle to the true owner of the cheqne 
for any loss he may sustain owing to the cheque 
having heen so paid. 

Smith V. Union Bank of London, 45 L. J. Q. B. 149, 
must not be now read as authority for the proposition 
that a banker, paying in contravention of the cross- 
ing, is liable to the drawer but not to the payee. In 
that case a payee specially crossed a cheque to his 
bank, having indorsed it. It was stolen, and a bond 
fide holder obtained payment of it, in contravention 
of the crossing, from the defendant bank. Held the 
defendant bank was not liable to the plaintiff. It 
was pointed out that the cheque, which was negoti- 
able, had passed to the holder for value, and so the 
plaintiff had no property in it. On this ground the 
decision is still supportable, as the liability of the 
banker is only to the ^* true owner." See the case 
discussed in the Introduction. 

(b) Provided that where a cheqne is presented for 
payment which does not at the time of presentment 
appear to he crossed, or to have had a crossing which 
has heen obliterated, or to have been added to or 
altered otherwise than as authorized hy this Act, the 
hanker paying the cheque in good fidth and without 

(b) Ot Simmumi y. TayUr, 4 C. B. K. 8. 463, before the Act. 
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48 PAYMENT IN CONTRAVENTION OP CROSSma 

negHgence sball not be retponsiUe or incur any 
liabilily, nor shall tbe payment be qnestioned by 
reason of tbe cbeqae having been crossed, or of the 
crossing having been obliterated or having been added to 
or altered otherwise than as authorised by this Act, and of 
payment having been made otherwise than to a banker or 
to the banker to whom the cheque is or was crossed, or to 
his agent for collection being a banker,as the case may be. 

A banker has no right to debit the drawer's 
accooni with a cheque paid by the banker to a 
person not entitled to receive payment, in contra- 
vention of the croBsing. The person receiving 
such payment is not liable if the property in the 
cheque has passed to him. In Bobbett v. Pinkett, 
1 Ex. Div. 868, a cheque payable to A. or order, 
and crossed to the X. Bank, was stolen by a thief, 
who forged A's indorsement and negotiated the 
cheque to B., who gave value, and paid the cheque 
into his account at the Y. Bank, who collected it, 
the bank on which it was drawn disregarding the 
special crossing. It was held that the drawer, who 
allowed his bank to debit him with the amount, 
could recover the amount from B. No property 
in the cheque passed to B. Had the cheque been 
a bearer cheque, or been stolen after being indorsed 
in blank, there would, says Chalmers, be no remedy 
apart from s. 79, but see the Introduction. 

It is the practice of some banks, where a crossed 
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PROTECTION TO BANKER. 49 

cheque has been dishonoured at the clearing hotise, 
to pay cash on a subsequent presentment across 
the counter, if therp are then funds to meet it. 
The legality of this could only be tested by an 
action between the drawer and the banker. The 
holder could not enforce such payment. 

49. — ^It is proTided by s. 80 of the Act that where a 
banker, on whom a crossed cheque is drawn, in good 
fidth and without negligence pays it, if crossed generally, 
to a banker, and if crossed specially, to the banker to 
whom it is crossed, or his agent for collection being 
a banker, the banker paying the cheque, and, if the 
cheque has come into the hands of the payee, the 
drawer, shall respectively be entitled to the same r^^hts 
and be placed in the same position as if payment of 
the cheque had been made to the true owner thereof. 

50. — ^It is proTided by s. 81 of the Act that where 
a person takes a crossed cheque which bears on it the 
words '* not negotiable,'' he sball not have, and shall 
not be capable of giving, a better title to the cheques 
than that which the person from whom he took it had. 

The effect of crossing a cheque "not negoti- 
able "(c) is " to put it much on the same footing as 
an over-due bill" (Chalmers), or, as we would 
suggest, on the same footing as a bill restrictively 

(c) A cheque crossed without these words is stiU negotiable. 
(SmUh y. Union Bank, 45 L. J. Q. B. 149). 

L.G. 4 
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50 EFFECT OF CROSSING "NOT NEGOTIABLE." 

indorsed, but not so as to prohibit farther transfer. 
(Cf. s. 85 (8).) The recent case of Great Western 
Railway Co. v. London and County Bank, 1901, 
A. G. p. 414, is considered in discussing the next 
section. 

The advantage of adding the words '* not negoti- 
able," which, the general reader should observe, a 
holder as well as a drawer may add, is that, while the 
cheque is still transferable, it is only transferable as 
is a postal order or any other transferable chose in 
action. A bond fde holder for value takes such 
a cheque subject to personal defences available to 
prior parties between themselves; e.g.^ a cheque 
so crossed was drawn in favour of a firm, and was 
fraudulently indorsed by one partner to A., who 
cashed it. Held the other partner could recover the 
amount from A. (Fisher v. Roberts, 6 T. L. E. 354.) 

To cite the words of Halsbury, L.O., in the 
recent case of The Great Western Railway Co. 
V. London and County Banking Co., 1901, A. C. 
p. 414, 17T. L. R. p. 700:— 

"It is very important that every one should 
know that people who take a cheque which is 
marked ' not negotiable,' and treat it as a negoti- 
able security, must recognize the fact that, if they 
do so, they take the risk of the person for whom 
they negotiate it having no title to it." 

In Pennington v. Crossley, 18 T. L. R 575, the 
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PROTECrriON TO COLLECTINQ BANKER 51 

addition of the words ^'not negotiable" would have, 
in all probability, prevented the loss incurred by 
the defendants. 

51. — ^It is provided by s. 82 of the Act fhat — 
Where a banker in good futh and without negligence 
receivee payment for a customer of a cheque crossed 
generally or specially to himself, and the customer has 
no title or a defective title thereto, the banker shall 
not incur any liability to the true owner by reason 
only of havii^ received such payment. 

It seems clear that the protection afforded by 
this section extends to crossed cheques which 
are marked ''not negotiable." In Matihiessen v. 
London and County Bank, 5 0. P. D., on the corre- 
sponding section, s. 12, of the Crossed Cheques Act 
(39 & 40 Vict. c. 81), which united the present 
ss. 81 and 82, it was contended that the protection 
only extended to cheques so crossed, but no such 
argument could be raised on the present Act. 

It is to be observed : — 

(1) The section only protects the banker if he 
receives payment without negligence. 

Accordingly a banker who received payment of 
several cheques paid into his account by a customer, 
who was known to the banker to be only a com- 
mercial traveller, and who indorsed the cheques in 
the payee's, his principal's, name **per pro.,'' was 

4 — 2 
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52 ONLY WHERE HE IS NOT NEGLIGENT. 

held to be not entitled to rely on s. 82, it appearing 
that he made no inquiry from his customer's 
principal whether the customer had any authority 
to indorse the cheques. (BisseU v. Fox, 61 L. T. B. 
668, 53 L. T. B- 198.) 

And in HannarCs Lake View Central^ Lid. v. Arm- 
strong d Co., 5 Com. Gas. 188, Kennedy, J., held that 
where the defendant bank collected cheques drawn 
in favour of the plaintiff company or order, and 
indorsed by the secretary of the plaintiff company, 
''Hannan's Lake View Central, Ltd., H. Mont- 
gomery, Secretary," and paid by him into his 
private account at the defendants' bank, ttie 
plaintiff company having, as the defendants knew, 
a separate account at another bank in London, 
they (the defendant bank) had not acted *' without 
negligence," and could not rely on s. 82. See 
J. Bavins y Jtmr. v. London and South-Western 
Bank, 5 Com. Cas. 

(2) The section only extends to the ordinary case 
of collecting from the banker on whom the cheque is 
drawn. It would not protect a banker who collected 
from the drawer of a cheque, dishonoured on present- 
ment for payment, as debt collector for the payee or 
a subsequent indorsee. (See OUlespie v. International 
Bank of London, 4 T. L. B. 322 ; a peculiar case.) 

(8) The section only extends to receiving for a 
customer. 
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COLLECTION MUST BS FOR A CUSTOMEB, 53 

A banker who received payment for a casual 
stranger is, of coarse, not protected. (Matthews v. 
WiUiams, Brown dk Co., 10 T. L- R. 886 ; 
Lacave d Co. v. Cridit LyonnaiSy 1897, 1 
Q. B. 148.) The collection was apparently for a 
stranger in Kleinwort v. Comptoir (TEscompte, 1894, 
2 Q. B. 167 ; bat this section was not discussed. 

In Lacave y. Cridit Lyonnais (jmpra) the Paris 
branch of the defendant bank collected a cheque 
from the London branch for a stranger, and it was 
held that the presentation of the cheque to the 
London by the Paris branch was a conversion of 
the cheque in London by the Paris branch. Collins, 
J., in his judgment does not quite go so far as to 
say that a man, to be a customer, must have an 
account. He says: ** Protection is only given to a 
bank, which does collect for a customer in the real 
sense, if he is a person who has an account at 
the bank; at all events, if he is a person whose 
relations are much nearer and closer than those of 
Ponce in this case." 

And Lord Brampton, 1901, A. C. at p. 422, 
says : " It is not necessary to say that the keeping 
of an ordinary banking account is necessary to 
constitute a person a customer." 

In Kleinwort v. Comptoir d*E$compte (tvpra) the 
payee of a crossed cheque posted it to the plaintiffs, 
having specially indorsed it to them. It was stolen 
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54 AND NOT FOB A STRANGER. 

in transit, and a stranger, having obliterated the 
plaintiffs' name as indorsees, and substituted a 
special indorsement to himself, presented the 
cheque at the defendants' bank in Paris. 

They collected it tor him through their London 
agent and handed him the money. Gave, J., found 
as a fact that the obliteration occurred after the 
posting. He held that delivery to the post ofBce 
was delivery to the plaintiffs, who obtained a good 
title by the indorsement to them, and that the 
conversion took place in London, when the defen- 
dants received the money, and so the case was 
governed by English law and the defendants were 
liable. 

A man who, having no account, has habitually 
got crossed cheques, payable to his order, cashed 
for him across the counter, the bank subsequently 
collecting the amount for themselves, is not ^'a 
customer," nor is the payment received for him, 
but for the bank itself as holder in due course. 

This is the decision of the House of Lords in 
Oreat Western Railway Co. v. London and Cownty 
Bank, 1901, A. C. 414, 17 T. L. R. 700. 

The facts were as follows — 

H. obtained a cheque from the appellants by a 
false pretence. It was payable to H. or order, and 
crossed generally with the words ''not negotiable." 
The respondent bank gave H. cash for the cheque. 
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THE DECISION I^ THE HOUSE OF LORDa 55 

as they had done on previous occasions, afid 
collected the cheque. H. had no account at. the 
respondent bank. 

The House of Lords held (1) that H. was not a 
customer; (2) that in any case, as the bank gave 
him cash for the cheque, the bank took it as a 
holder and not as agent for collection, and so the 
bank received payment for itself; and (3) that the 
bank could not, therefore, rely on s. 82 in an 
action bjr the appellant company for money had 
and received, or for damages for conversion of the 
cheque, and that the bank had no title as holder, 
inasmuch as the cheque was marked " not negoti- 
able " and passed to the bank subject to the defect 
of title of H., the transferor. 

The Court of Appeal, 1900, 2 Q. B. 464, had 
regarded H. as a customer, and had (dvh. Yaughan 
Williams, L.J.) regarded the bank as agent for 
collection, not as holder of the cheque. 

Lord Brampton, 1901, A. G. at p. 422, suggested 
that the collection of a cheque marked ''not 
negotiable," without inquiry, might, in the cir- 
cumstances, have been negligence, which in itself 
would have disabled the bank from relying on 
8. 82. In BisseU v. Fox, 51 L. T. E. 668, Denman, J.' 
clearly took the view that where a cheque is at 
once placed to the customer's credit as cash, the 
banker subsequently collects it for himself and not 
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66 BANKER COLLECTING FOR HIMSELF. 

for the customer. Bat the Court of Appeal in Oreat 
Western Railway Co. v. London and County Bank, 
1900, A. C, thought it possible to regard a bank 
cashing a cheque for a customer, not as purchasing 
it, but as advancing on the security of it. 

In Clarke v. London and County Bank, 1897, 1 
Q. B. 652, the cheque was paid in by a customer 
for collection, and was only credited to his account 
when paid, and this was the ratio decidendi. The 
fact that the customer was overdrawn and was 
allowed to draw a further sum against the cheque 
when paid in, before it was cleared, and that the 
bank applied part of the sum received on collection 
in repayment of the overdraft, did not deprive the 
bank of the protection of s. 82. 

In the very recent cases of Gordon v. London City 
and Midland Bank and Gordon v. Capital and 
Counties Bank, 1902, 1 E. B. 242 and 168, Collins, 
M.B., distinctly says that the crediting of cheques 
to a customer without waiting to see whether they 
will be paid or not places the banker outside the 
protection of s. 82. ''The defendants chose to 
treat these cheques as cash before they carried 
them to their destination, and they credited the 
customer with them at once, as if they were cash. 
This was not a case of receiving a payment for a 
customer, but for tiiemselves," and he referred to 
the authorities in support of that view. 
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RECENT CASE IN COURT OP APPEAL. 57 

In Gordon v. City and Midland Bank the facts 
were as follows : — Gordon's clerk received cheques 
payable in most cases to Gordon or order. He took 
the cheques in dispute to the defendants' branch, 
where he had an account, having in the majority 
of instances first crossed them; he forged his 
employer's signature to such of the cheques as were 
payable to ''order/' and at the defendants' request 
indorsed his own name to all the cheques to give 
them his personal security in the event of any 
being refused payment. 

The bank credited him with the amounts in 
his account, and he drew on his account when he 
required money : but for these cheques his account 
would have been in debt. The plaintiff sued as 
true owner for the conversion of the cheques. 

The cheques included — (1) " order " cheques and 
one ** bearer " cheque drawn on other banks than 
the defendants' and paid in uncrossed, being crossed 
by the defendants for collection; (2) ''order" 
cheques drawn on the banks and paid in crossed, 
including some crossed "not negotiable," and 
" bearer " cheques drawn on other banks and paid 
in crossed ; (8) cheques drawn on other branches of 
the defendants' bank payable to order and paid in 
crossed ; (4) bankers' drafts, addressed to the 
defendants' head office, drawn by a county manager 
and paid in uncrossed. 
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58 PREVIOUS CASES CONFIRMED. 

The Master of the Bolls held— 

(1) As to all the ''order" cheques not paid in 
crossed, there was clearly no defence, and the 
defendants, being outside the protection of s. 82 by 
having treated the cheques as cash on payment in 
before clearance, could not stand in a better position 
by subsequently crossing the cheques to themselves 
under s. 77. They did not thereby ** purge their 
conversion." 

(2) The cheques, being treated as cash by the 
defendant bank, were not collected ''for a customer " 
within s. 82, the fact that the bank required the 
customer's indorsement being evidence that the 
collection was on its own behalf, and therefore the 
bank was liable for conversion of all the " order " 
cheques drawn on other banks paid in crossed, 
including some crossed " not negotiable." 

(8) As to the " order " cheques drawn on other 
branches of the defendants' bank, paid in crossed, 
which were paid by credit and debit entries in the 
books of the collecting and drawee branches 
respectively, the defendant bank was protected by 
s. 60 on the assumption that the payment was not 
"to a banker" within s. 79, or, assuming the 
converse, the payment was regular under that 
section. 

(4) The banker's drafts were not within the Act, 
and were not brought within it by s. 17 of the 
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CBEDITma A CHEQUE AS CASH. 59 

Bevenue Act, not having been issued by a 
'^ customer " to a banker. 

As to the " bearer " cheques, including one 
paid in uncrossed, the plaintiff's counsel had 
admitted that the defendants were entitled to 
succeed (s. 81), acquiring a good title as holders 
for value. 

The Lords Justices concurred. , 

In the second case the facts were identical, 
except that the defendant bank did not require the 
clerk's indorsement of the cheques paid in, and 
the judgment the same. 

The effect of this decision is to confirm the view 
that the crediting of a cheque as cash before 
clearance deprives a banker of the protection of 
s. 82. 

The other decisions in support of this view are 
collected in the notes to § 28, and, in spite of some 
contrary authority, it must be accepted as the law, 
although the alternative view, expressed in Oaden 
V. Newfotmdland Savings Bank, 1899, A. C. 281, 
and J. Bavins, Junr. v. London and South-Western 
Bank, 5 Com. Gas. 1, that such a crediting is 
conditional only, seems more consonant to common 
sense and the opinions of bankers. 

In Tate v. Wilts and Dorset Bank, Joum. XX. 
p. 876, the Divisional Court held that a banker 
was protected, who collected a cheque for a non- 
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60 VOIDABLE AND DEFECTIVE TITLE. 

customer, who, having obtained it by false pretences, 
had a voidable title to it. 

But a similar contention by Lawrence, K.O., on 
behalf of the defendant bank in Great Western 
Railway Co. v. London and Cownty Bank^ 1901, 
A. G. p. 414, was quite unsuccessful. 

A person who has a voidable title has a ** defec- 
tive title," and if he is not a customer, the banker 
who collects a cheque for him cannot be protected, 
as s. 82 provides that he is only to be protected if 
the person with a defective title, for whom he 
collects, is a customer. 

A (tossing ** Account of J. F. M., National Bank, 
Dublin," does not restrict the transfer of the cheque 
within the meaning of s. 8. {National Bank v. SUke, 
1891, 1 Q. B. 485.) It has no special efficacy. 

In view of s. 78, there appears no reason to 
suppose that a cheque caimot be made *' not trans- 
ferable " under s. 8 (1), as well as " not negotiable " 
under ss. 77 (4) and 81. The judgments of Fry 
and Lindley, L.J J., in Silke's Case^ and the language 
of s. 8 tend to confuse ''not transferable" and 
''not negotiable." The question in SUke's Case 
was, " Was the cheque transferable ? " It was 
decided that the above crossing did not prevent a 
bank taking the cheque from J. F. M. from acquir- 
ing a title to it as holders and suing the drawer 
upon it. (See § 28 and notes and § 80 and notes.) 
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CHEQUE MUST BE CROSSED WHEN PAID IN. 61 

The section only affords protection where the 
banker has received a cheque already crossed, and 
not where he crosses an uncrossed cheque for collec- 
tion under s. 77. {BisseU v. Fox, 51 L. T, R. 663, 
58 L. T, R. 198 ; and cf . Gordon v. City and Mid- 
land Bank, supra.) 

By 8. 95 the provisions of the Act as to crossed 
cheques are made applicable to dividend warrants. 

To obliterate, add to or alter a crossing, special 
or general, of a cheque, or knowingly offer or utter, 
etc., a cheque so altered, with intent to defraud, is 
a felony punishable with penal servitude for life. 
(24 & 25 Vict. c. 98, s. 25.) 

It is provided by s. 17 of the Bevenue Act, 1883, that s. 25|of 
24 and 26 Vict. c. 98, and as. 76 to 82 of the Bills of Exchange 
Act, shall extend to " any document issued by a customer of any 
banker and intended to enable any person or body corporate to 
obtain payment from such banker of the sum mentioned in such 
document . . . and shall extend in like manner as if the said docu- 
ment were a cheque. Provided that nothing in this Act shall be 
deemed to render such a document a negotiable instrument." 

Thus a cheque with a receipt form attached, and running " Pay 
. . . provided the receipt at the foot hereof be duly signed," may 
be a cheque within ss. 76 to 82, though, by reason of the conditional 
form, it falls without the rest of the Act. (J, Bavins, Junr. v. 
London and S,'W, Bank, 5 Com. Gas. 1, in which case the banker 
was deprived of the protection of s. 82, as he had not acted with- 
out negligence.) Paget (** Decisions affecting Bankers," p. 295) 
regards s. 17 as only extending protection to oases where the 
banker collects for the original payee of such documents. 
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CHAPTER VI. 



BLANK OHBQUBS AND DfPBRFEOT OHBQUBS — ^FBAUDULBNT 
FILLINa IN AND ALTERATION OF AMOUNT — THB 
WORDS AND FIGURES — ^MATERIAL ALTERATION — 
CRIMES RELATING TO FORGERT, ETC., OF CHEQUES. 

53. — ^When a rimple signature on a blank form of 
cheque is delivered by the signer in order that it may 
be converted into a cheque, it operates as a primli fade 
authority to fill it up as a complete cheque for any 
amount; and in like manner, when a cheque is wanting 
in any material particular, the person in possession of 
it has a primk fitcie authority to fill up the omission in 
any way he thinks fit 

(a) In order that any such instrument when com- 
pleted may be enforceable against any person who 
became a party tiiereto prior to its completion, it must 
be filled up within a reasonable time, and strictiy in 
accordance with the authority given. Seasonable time 
for this purpose is a question of fkct. 

(a) See FlinverY, Shaw, 2 C.&K,70d, The plaintiff, a secretary, 
withont authority filled up a cheque drawn by directors for an 
amount he alleged was due to him. Held, even if such sum was 
due, the cheque was a forgery and the plaintiff could not recoTer. 
Cf . also B. v. Wilson, 2 C. & E. 527. 
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YOUNG V, GROTE. 63 

Provided that, if any such instnunent after completion 
is n^otiated to a holder in due course, it shall be valid 
and effectoal for all purposes in his hands, and he may 
enforce it as if it had been filled np within a reasonable 
time and strictly in accordance with the authority 
given. (S. 20.) 

See cases cited in notes to §§ 28 and 87. A 
cheque handed to a payee is not negotiated to a 
holder in due course within ss. 20, 21 and 29. There 
can be no ''negotiation" to an immediate party. 
{Lewis V. Clayi 67 L. J. Q. B. 224; Herdman v. 
WheeUr, 1902, 1 K. B. 472.) 

53. — ^Where the sum payable is expressed in words 
and also in figures, and there is a discrepancy between 
the two, the sum denoted by the words is the amount 
payable. (S. 9 (2).) 

A banker, though justified in paying the amount 
in words, would in practice return such a cheque 
with answer, ** Words and figures differ." (See 
Moxon, Practical Banking, 10th ed. p. 9.) 

The words, however, are the governing and only 
essential part of the cheque, so far as the amount 
payable is concerned. 

In Oarrard v. Lewis, 10 Q. B. D. 80, the amount 
was inserted in figures only. A holder inserted a 
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64 THE RATIO DECIDENDI NOT CLEAR. 

larger sum in words, and altered the figures to 
correspond. 

The drawer was held liable on the bill as altered, 
to a holder in due course. It was legally immaterial 
that the figures had been altered to suit the words, 
inasmuch as, even if they had not, the amount 
denoted in words would have been the amount 
payable. The amount in words should, therefore, 
be always filled in before issue. 

54. — ^Where a cheque is so carelessly (&) filled up by 
the drawer, both as to words and figures, that it is 
capable of fraudulent alteration to a larger amount, and 
the cheque is so altered, and the alteration is not appa- 
rent, and the banker on whom the cheque is drawn pays 
the larger amount without n^ligence, then, as between 
the banker and the drawer, the loss falls on the drawer. 

This embodies the much-criticized decision in 
Yowng v. Qrote^ 4 Bing. 258. 

It is very strongly submitted that it is good 
law. It by no means conflicts with cases where 
there was in fact no negligence, because there 
was no duty. It is not denied that there is a duty 
on a customer to draw cheques with reasonable 
care. The loss fell on the drawer in this case, 

(J) Unless the customer is negligent, any loss consequent upon 
a fraudulent alteration falls on ;the banker (JHall v. Fuller ^ 5 
B.&C.750,etc.) 
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YOUNG V, GROTE. 65 

because he had in point of fact neglected that 
duty. 

The facts were these : Toung left a blank 
cheque with his wife to be filled up to pay wages. 
Worcester, his clerk, filled it up for 502. 28. M.^ 
and showed it so filled up to Mrs. Young, who 
sanctioned it, although Worcester had left space 
enough to alter the amount. Afterwards Wor- 
cester altered the sum payable to 8502. 28. 8d., and 
the alteration was in no way apparent. The 
defendant, the banker, paid this sum to Worcester. 

It was held that he could debit Young's account 
with 8502. 28. M., '* as he had been misled by a 
want of proper caution on the part of his customer " 
(Best, G.J., at p. 260), and ** as the blame is all on 
one side" (Burrough, J., at p. 260), and as ''there 
was certainly great negligence on the part of Young " 
(Gaselee, J., at p. 261). 

This case has been frequently adversely criticized. 

In ScholfieJd v. Londesbarough, 1896, A. 0. 514, 
the respondent accepted a bill for 6002., which was 
so drawn that S., the drawer, was enabled to alter 
it, without its being apparent, to 8,5002. 

The House of Lords decided that a holder in 
due course could only recover 6002. 

Halsbury, L.O., at p. 622, says Yawng v. Orote 
must be examined to see ''how far it ought to 
be quoted as an authority for anything," and he 

L.C. 6 
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66 THE RATIO DECIDENDI NOT CLEAR. 

proceeds to comment on it, and observes that the 
judgments show much confusion. 

Now on one point all the four judges in Y(ywng v. 
QroU were agreed — ^Young had been negligent, and 
Grote had not. 

It is true that Best, O.J., and Park, J., think 
the negligence consisted in Young's leaving blank 
cheques with his wife, who was ignorant of business. 

It appears to us a better view that the negligence 
for which he had to suffer was that of his wife, 
who as his agent sanctioned the cheque drawn by 
Worcester with spaces for alteration. And Park, J., 
also decides upon the gi^ound that the cheque left 
by Young to be filled up by his wifie, " when filled 
up by her, became his genuine orders " (p. 260) ; 
and this reason is described by Halsbury, L.0.» 
1896, A. C. at p. 528, as " the perfectly sound view 
upon which he decides in the defendant's favour." 

And Lords Watson and Macnaghten also think 
the decision supportable on the ground that the 
delivery of a blank cheque gives an implied 
authority to a holder to fill it up for any amount, 
and they cite Parke, B., in Bobarts v. Tucker^ 16 
Q. B. 660, who, in commenting on Yowng v. Qrotet 
said : '' The customer had, by signing a blank cheque, 
given authority to the person in whose hands it 
was, to fill up the cheque in whatever way the blank 
permitted." 
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But the cheque when fraudulently altered was 
not a blank cheque. It was a genuine order for 
602. 28. Qd. We cannot understand the view of 
Park, J., and Halsbury, L.O., that the cheque 
could be regarded as a '^ genuine order" for 
the larger sum to which Worcester afterwards 
altered it. 

Nor can we understand the same view, as expressed 
by Parke, B., and Lords Watson and Macnaghten, 
that the decision turned upon the implied authority 
of a holder to fill up a blank cheque. 

Willis, in his lectures (c) on negotiable instru- 
ments, expresses his opinion that the decision 
cannot be so regarded, inasmuch as the case was 
not one of filling up a blank cheque. In point of 
law, the case was as if Young, or Mrs. Young, 
as his agent, had written out the cheque for 
501. 28. Sd., in the careless way in which it was 
written, and had then given it to Worcester. 

The negligence which led to the loss was that of 
Mrs. Young in sanctioning the cheque as drawn 
by Worcester, and Young would have been no 
less liable for her negligence as his agent, even 
had he been able to show that she was ordinarily 
a most accomplished woman of business. It appears 
to us, therefore, that the observations of Best, G. J., 
and of Park, J., as to the negligence consisting in 

(c) LectttiCTi. 

6—2 
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/'^ leaving the cheque "with a female" are rightly 



oondemned by Halsbury, L.O., as inrelevant. 
/ It is also clear^ as pointed out by Oockbom, 0. J., 

that the case was " decided without reference to 
estoppel." It appears to us unnecessary to rely on 
that technical doctrine as the raiAo decidendi. 

The true ground appears to be that, rightly or 
wrongly, negligence was found as a fact against 
Young, and was expressly negatived as against 
Grote. 

In Swan v. North British Australasian Co., 2 H. 
& G. 175| the decision in Yowng v. Qrote is freely 
commented upon, and Cockbum, 0. J., explains that 
the decision may have been with the object to pre- 
vent circuity of action. Toung could sue Grote for 
wrongfully paying the enlarged amount, and Grote 
could sue Toung for the loss sustained by the 
latter's negligence. 

In HaRfax Union v. Wheelwright, 82 L. T. 802, 
it was held that a bank manager who acted as 
treasurer to the plaintiff corporation, and who had 
paid drafts drawn on him and fraudulently altered 
by a person in the employ of the corporation, 
could defend such payments on the ground that 
the carelessness of the corporation in signing the 
drafts, drawn so as to be easily capable of alteration 
by the person who wrote out the drafts, had led to 
the drafts being paid. 
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The defendant had also paid some drafts with 
forged indorsements^ and it was held that he was 
not a banker within s. 19 of 16 & 17 Vict. c. 59, 
to which s. 60 of the present Act corresponds. 
However, in the peculiar circumstances of the case, 
he was held not liable for the amount of such 
payments, as the only receipt by him was the 
receipt of the bank of which he was manager, and 
where the plaintiffs practically had the account in 
respect of which he was treasurer, and the bank 
being discharged under s. 19, he could not be 
made liable. 

The principle upon which, as we think. Young v. 
Qrote rests, that ** a man cannot complain of the 
consequences of his own default against a person 
who was misled by that default without any fault 
of his own," was approved in the judgment of 
Gleasby, B., in the Court of Exchequer; and in 
Orr Y. Union Bank of Scotland, 1 Macq. 519, Lord 
Cranworth, in commenting on Young v. Grote, said 
(at p. 528) : '* The decision went on the ground that 
it was by the fault of the customer the bank had 
been deceived. Whether the conclusion in point 
of fact was in that case well warranted is not 
important to consider. The principle is a sound 
one, that where a customer's neglect of due caution 
has caused his bankers to make a payment on a 
forged order, he shall not set up against them the 
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invalidity of a document which he has induced 
them to act upon as genuine." 

In Scholfield v. Londesborotigh there was some 
conflict of opinion as to whether the respondent 
had been negligent. Lopes, L. J., in the Court of 
Appeal thought he had. 

Charles, J., who tried the case at first instance, 
found on the facts that he had not been negligent. 
But both were agreed as to the general duty of an 
acceptor of a bill ** not to be negligent with regard 
to the form of the instrument," contrary to the 
opinion of Esher, M.B., and Bigby, L.J. 

The House of Lords inclined to the view that he 
had not been negligent. Halsbury, L.C., at p. 522, 
said ; ** I entirely concur that it • • • was wrong to 
contend that it is negligence to sign a negotiable 
instrument so that somebody else can tamper with 
it." Lord Watson (at pp. 641, fi42) expressed a 
similar view. 

But whether or not such a duty rests upon a 
party to a bill, it is not denied that it rests upon 
the drawer of a cheque, and it is a question of fact 
in each case if he has neglected it. 

So far as the decision in Yotmg v. Orote turned 
on the relation of banker and customer, the House 
of Lords does not expressly condemn it in Scholfield v. 
Londeshorough. (See Lord Davey at p. 650 ; Lord 
Morris, p. 647, and Lord Shand, p. 548.) 
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In Marcussen v. Birkbeck Bank (5 T. L. B. 179, 
468, and 646, Journal XI. p. 408, on the new trial 
only), it was held that the defence that the drawer's 
negligence in drawing the cheque had misled the 
banker into paying the amount as altered ought to 
have been properly put before the jury, and that 
it was not, and that there must be a new trial. 

On the new trial, Mathew, J., directed the jury 
that if a cheque was so carelessly drawn as to 
expose a banker, using reasonable care, to the risk 
of paying what was not intended, the banker was 
not liable. (Journal XI. p. 408.) 

This trial was previous to Scholfield v. Londei- 
borough. 

It is submitted that there is nothing really 
conflicting in the authorities as they stand. 

It comes to this — 

(1) A drawer or other party to a negotiable 
instrument, who draws, accepts or indorses such 
instrument on which a certain amount has been 
filled in, is not, in the absence of negligence, liable 
to a holder in due course for any larger sum to 
which the original amount may be fraudulently 
altered subsequently to his signing the instrument. 

(2) In the case of a banker and customer, the 
customer owes a duty to the banker to draw cheques 
in such a manner that they are not capable of any 
alteration of the amount without such alteration 



Digitized by 



Google 



72 THE RESULT OW THE AUTHOBITIES. 

being apparent, and if he neglect it, any loss 
occasioned by such negligence most be borne by 
him and not by the banker. 

(3) In the case of parties to a bill or note, there 
is not the relation of mandant and mandatory, and 
(according to the latest authority in the House of 
Lords) no duty seems to be imposed on such parties 
not to be careless with regard to the form of the 
instrument (some of the judges below merely 
thought that there was no negligence on the facU), 
and consequently the failure to use reasonable care 
when signing a bill or note can entail no liability 
for the consequence of such carelessness. 

Were the matter retintegra^ it might be useful to 
criticize the view that to hold a party to a nego- 
tiable instrument liable for the consequences of his 
carelessness is an anomaly in jurisprudence. 
Realizing, however, that such criticisms are now 
out of place in a practical treatise, we have omitted 
some observations on the principles involved 
contained in the first edition. 

Where trustees under a paving act signed cheques, 
which had been drawn by the clerk to the clerk to 
the trust in such a manner as to be capable of 
alteration, it was held that they could not charge 
the clerk to the trust with negligence, if the cheques 
were altered, nor with his clerk's misconduct in 
altering them, for it was their duty not to sign 
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cheques so drawn. (Whitmore v. WUks, 8 Gar. & P. 
864). 

55. — ^When a cheque is intentionally cancelled by the 
holder or his agent, and the canceUation is apparent 
thereon, the cheque is discharged (d), 

In like manner any party liable on a cheque may be 
discharged by the intentional cancellation of his signa- 
ture by the holder or his agent In such case any 
indorser who would haye had a right or recourse 
against the party whose signature is cancelled, is also 
dischaiged. 

A cancellation made unintentionally, or under a 
mistake, or without the authority of the holder, is 
inoperatiye; but where a cheque or any signatiire 
thereon appears to haye been cancelled, the burden of 
proof lies on tho party who alleges that the cancellation 
was made unintentionally, or under a mistake, or 
without authority. (S. 63.) 

This section is of littie practical importance as 
regards cheques. It is not the practice to have 
many indorsements on a cheque, nor to look to the 
indorsers for payment. However, their legal 

(ji) If bankers pay a cancelled cheque drawn by a customer 
under dronmstances which onght to have excited their suspicions 
and induced them to make inquiries before paying it, they 
cannot take credit for the amount (Scholey y. ^amshattom, 3 
Camp. 485). 
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position is like that of indorsers of a bill, and it is 
quite possible to release any one by cancellation of 
his name. 

56. — ^Where a cheque is materially altered without 
the assent of all parties liable on the cheque, the cheque 
is aToided, except as against a party who has himself 
made, authorized, or assented to the alteration, and 
subsequent indorsers. 

Provided that where a cheque has been materially 
altered, but the alteration is not apparent, and the 
cheque is in the hands of a holder in due course, such 
holder may avail himself of the cheque as if it had 
not been altered, and may enforce payment of it 
according to its original tenor. (S. 64 (1).) 

The latter part of this sab-section covers the 
case of Scholjield v. Londeibarough, 1896, A. G. 
p. 514, bat it must be remembered that that 
decision tamed on the fact that Londesboroagh 
had not been negligent. If a case like Yowng v. 
OrotCf 4 Bing. 253, should arise to-morrow, and 
negligence were found as a fact against the customer, 
we do not think he could, as against his banker, 
rely on the words ''according to its original 
tenor," if the banker without negligence had paid 
the cheque as altered. 

57. — ^In particular the following alterations are 
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material) iiamelyy any alteration of the date, the sum 
payahle^ the crossing, and the branch at which the 
che^e is payable. (SS. 64 (2) and 76.) 

The word ''apparent" was in Leeds Bank v. 
Walker^ L. R 11 Q. B. D. 84, construed to mean 
** apparent to the bank, though not perhaps to an 
ordinary person," but this construction was not 
necessary to the judgment, which was that the 
latter part of s. 64 (1) did not apply to a Bank of 
England note. 

To alter the date of a cheque to a subsequent 
date is a material alteration within this section. 
(Cf. Vance v. Lowther, 1 Ex. Div. 176.) 

For a more exhaustive list of material alterations, 
the reader is referred to Chalmers' notes to this 
section and to Byles, Chap. XXI. 

To forge or alter or knowingly utter, etc., any 
cheque or any indorsement or assignment of any 
cheque is a felony punishable with penal servitude 
for life. (24 & 25 Vict. c. 98, s. 22.) 

To draw, sign or indorse a cheque without 
authority, or knowingly utter such a cheque, is a 
felony punishable with penal servitude for fourteen 
years. (24 & 25 Vict. c. 98, s. 23.) 
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CHAPTER Vn. 



FOBGBD BIOKATURBB — ^WHBN THB BANEBB IS PBO- 
TBCTBD — BSTOPPBL — WHBN THB DBAWBB IS 
PBBGLUDBD FEOM DBNYINO THB OBNUINBNBSS 
OF A SIGNATX7BB. 

58.— S. 24 of fh6 Act provides that — 

Subject to the provisions of this Act, where a signa- 
ture on a bill is forged or placed thereon without the 
authority of the person whose signature it purports to 
bCi the forged or unauthorized signature is wholly 
inoperative^ and no right to retain the bill or to give 
a discharge therefor, or to enforce payment thereof 
against any party thereto, can be acquired through or 
under that signatiire, unless the party against whom 
it is sought to retain or enforce payment of the bill is 
precluded firom setting up the forgery or want of 
authority. 

Provided that nothing in this section shaU aflTect the 
ratification of an unauthorized signatiire not amounting 
to a fbrgery. 

The word '' cheque " should be read here for the 
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word '' bill." It seemed better to cite the original 
section in this instance. When the ** forged or 
unauthorized signature " is in fact unnecessary to 
negotiate or pass a title to the cheque, as in the 
case of a '* bearer " cheque, a holder for value can 
acquire a good title, and is not liable to the drawer 
or any other party, if he obtains payment of the 
cheque, since his title cannot be affected by the 
signature, delivery without indorsement conferring 
it. (Cf. Sweeney v. Feedman, 85 Ir. L. T. 187.) 

The great case on this section was Bank of 
Engkmd v. Vagliano, 1891, A. C. 107, on a bill 
of exchange, which was a forgery throughout, the 
drawer's signature, the name and indorsement of 
the payees all being forged. The name of the 
payees was not a name of fictitious persons : there 
were in fact such persons, but their name had been 
inserted in a bill, which was a fiction throughout, 
and it was held that the bill was payable to 
fictitious persons (a) within s. 7 (3), and so was 
payable to bearer. 

It was followed in Chitton v. AUenborough, 1897, 
A. G. 90. 

Glutton's clerk procured by fraudulent represen- 
tations cheques to be drawn by Glutton in favour 
of a fictitious person *' G. B." (The payees in 
Vagliano*s Case were real persons^ though not real 

(a) See § 12 in Chapter IL 
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payees, a point ansnccessfally raised by Basselli 
Q.C.y for the acceptor, Yagliano.) 

The clerk indorsed the cheques ^'G. B." and 
negotiated them to Attenborough. It was held 
that the cheques were drawn payable to '* a ficti- 
tious or non-existing person " within s. 7 (1), and 
accordingly were rightly treated as payable to 
bearer, and that it was immaterial that Glutton, 
wjben he so drew the cheques, believed there was 
such a person as G. B., and accordingly Glutton 
would not recover from Attenborough the amount 
of the cheques paid to Attenborough by the bank 
on which they were drawn. 

Lord Bramwell and Lord Field dissented in 
Vagliano^s Case^ the former with characteristic 
vigour and frankness. But Chitton v. Attenborough 
is not so strong a case. The payee there was an 
absolutely non-existing person ; in VagUano*B Case^ 
the payees were a well-known firm, who could only 
be described as '^ fictitious persons " by a straining 
of language. They were so considered because the 
bill was a fiction throughout. It was as if the 
forger had opened a directory and put down the 
first name he came across. (Gf. Halsbury, L.G., 
at p. 121.) 

59. — ^When a cheque is drawn on a banker, and the 
banker on whom it is drawn pays in good fidth and in 
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the ordinary conrse of ImsinesSi it is not inenmbent on 
the iMuiker to show that the indorsement of the payee or 
any snbseqnent indorsement was made by or nnder the 
authority of the person whose indorsement it purports 
to be, and the hanker is deemed to have paid the 
cheque in due course, although such indorsement has 
been forged or made without authority. (S. 60.) 

(Cf. Ha/re v. Copehmd, 18 Ir. C. L. B. 426.) 

This is th« chief of the provisions excepted in 
8. 24. The section does not cover the case of a 
person receiving payment on a forged indorsement 
(Cf. Ogden v. Benaa, 48 L. J. C- P. 259), or a 
banker paying on a forged drawer's signature. 
(Cf. Orr V. Union Bank ofScoUa/nd^ 1 Macq. 618.) 

The payment muBt be '* in the ordinary coarse 
of business." A bank paying a crossed cheque in 
contravention of the crossing could not rely on 
this section. (Cf. Smith v. Union Bank^ L. B, 10 
Q. B. at p. 296.) 

ChwrUs V. Blackwell (1 C. P. D. 648, 2 C. P. D. 
161) was on 16 & 17 Vict. c. 69, s. 19, which is 
superseded by s. 60 of the present Act, and it was 
decided that a banker was protected, who paid the 
amount of a cheque to an agent, who without any 
authority so to do, indorsed it *^ per pro " and kept 
the proceeds. The loss fell on his principal. 

S. 60 undoubtedly covers such a case. 
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Ss. 54 and 55 contain farther exceptions to s. 24. 
The material provisions of these have been set oat 
in Chapter n., § 5 and § 16 (b) and (c). 

Ss. 80 and 82 (set oat in Chapter Y., §§ 49 and 51) 
protect a banker on whom a crossed cheqae is drawn, 
and the banker who collects snch cheqae respectively. 

60. — ^A customer of a banker, who by his conduct has 
led the banker to believe ibat the gignatnres of any 
cheqaes purporting to be drawn by him are his, whereby 
the banker has been induced to pay such cheques and 
has paid them without negligence, maybe precluded firom 
denying against such banker the genuineness of such 
signature. 

This is on the ground of estoppel. M'Kemie v. 
British Linen Co.^ 6 A. C. 82, was a case on a bill 
with a forged drawer's signature. On dishonour 
it was sent to the drawer. The acceptor got the 
bill renewed for a smaller sum, paying the differ- 
ence in cash to the bank, and again forged the 
drawer's signature. The drawer did not repudiate 
the transaction for fourteen days. Held, he was 
not estopped from denying his signature. 

So mere silence does not easily raise an estoppel. 

In Chatterton v. London and County Bank 
(Journal XI., 883), Day, J., advised the jury that 
the plaintiff should suffer the loss incurred by 
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repeated alleged forgeries by his clerk. The pass 
booky containing in its pocket the alleged forged 
cheques, had been sent weekly to the plaintiff, who 
failed to notify the bank of any irregnlarity, whereby 
it was induced to go on paying the cheque with 
the alleged forged signatures. The jury, however, 
found that the signatures were not forgeries, and 
though they also found that plaintiff's conduct 
contributed to the loss, judgment must have 
been for the defendants in any case on the first 
finding. 

Negligence to amount to an estoppel must be in 
the transaction itself and be the proximate cause 
of leading the party astray, who seeks to set up the 
estoppel. It must be a neglect of some duty owing 
to such party or to the general public. (Arnold v. 
Cheque Bank ; Arnold v. City Bank^ 45 L. J. 0. P. 
562.) Negligence in the custody of a cheque or in 
its transmission by post will not estop the true 
owner from recovering its proceeds from one who 
has wrongfully obtained possession of it (same 
cases and Patmt Safety Oun Cotton Co. v. WiUon, 
49 L. J. 0. P. 718), for such negligence is not in 
the transaction itself, but collateral to it. 

Where a customer, whose account was debited 
with forged cheques, refrained from informing the 
bank, in reliance on the statement of its agent that 
his silence would be in the bank's interest, it was 

L.C. 6 
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held he was not estopped from afterwards setting 
up the forgeries. M'£enzie's ease was distin- 
guished. There only the party sought ' to be 
estopped knew of the forgery: here the bank's 
agent had prior knowledge ; M'Kenzie's seems an 
d fortiori case. (OgUvie v. West AtutrdUan^ etc., 
Corp., Ltd., 1896, A. C. 257, P. C.) 
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OYBBDUB OHBQUBS — STALB OHBQX7B8 — POST - DATED 
OHBQUES — OHBQUBS NOT DATBD— PBBSBNTMBNT 
FOB PAYMBNT — DISHONOUBBD OHBQUES — ^WHBN 
NOTIOB OF DISHONOUR IS NEOBSSABY — ^WHEN A 
BANKEB MUST DISHONOUB A CHEQUE — CHEQUES 
DRAWN WITH NO EFFECTS — WHEN PROPBRTT 
PASSES IN CONSIDERATION OF SUCH OHBQUES — 
WHEN GIVINa SUCH OHBQUES IS CRIMINAL. 

61. — A cheque is oyerdue when it appears on the &m 
of it to have been in circnlation for an unreasonable 
length of time. 

What is an unreasonable length of time for this 
purpose is a question of fiust (S. 36 (3), S. 73.) 

There are no decisions on overdue cheques since 
the Act. 

In Down v. HaUing, 4 B. & 0. 830, Bayley, J., 
at p. 383, points out that cheques being intended 
for immediate payment and not for circulation 
ought to be presented on the same or the following 
day. Here six days had elapsed. ''This is, 
therefore, just like the case of a bill taken after 

6 — 2 
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it is due, and the party taking it has no better title 
than the person from whom he took it." 

Hohroyd, J., delivered a similar judgment. 

In Rothschild v^ Carney, 9,B. & C. 388, a cheque 
six days old was held not to be taken subject to 
equities, as no fixed rule could be laid down, and 
the direction of Tenterden, G.J., to the jury that 
they ought to consider whether the defendants 
took the cheques under crrcumstanoes that ought 
to have excited the suspicions of prudent men was 
approved. 

It was held that the rule applicable to bills could 
not be applied to cheques. (See Littledale, J., at 
p. 891.) 

In SerreU v. Derbyshire Railway Co., 9 C. B. 811, 
Maule, J., was inclined to think that a stale 
cheque (two months old) was on the same footing 
as an overdue bill, but it was not necessary to 
decide this point. 

In London and County Bank v. Oroome, 8 
Q. B. D. 288, the previous decisions are reviewed by 
Field, J., who points out that bills, payable at a 
future date, are negotiated before maturity, unlike 
cheques payable on demand. The negotiation of 
a bill after maturity is therefore in itself a circum- 
stance to excite suspicion. He regards Doton v. 
Hailing (supra) as laying down no general rule^ 
and he thinks the question for the jury is — ''Was 
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the cheque taken under such circumstances as 
ought to have excited suspicion?" and he therefore 
held that the plaintiff, who took a cheque eight 
days after date took free from defects of title 
affecting the transferor and could recover. 

In Ex parte Hughes, 48 L, T. N. S. 577, the 
Chief Judge does not discriminate between the two 
views. 

In Boehm v. Sterling, 7 T. B. 423, the decision 
went on the ground that the cheque was issued 
nine months after its apparent date. It was not 
as if the cheque had been issued when dated. 
Kenyon, O.J., decides on this ground, and he 
thinks, on further consideration, that there is no 
difference between bills and cheques as regards the 
effect of their being overdue. The case is also 
reported in 2 Esp. 575, in a manner worthy of that 
reporter. 

If, therefore, the question were still one of case 
law merely, there would be considerable difficulty in 
overcoming the view that the question for the jury 
ought to be, as was suggested in Rothschild v. 
Comey, and London and County Bank v. Oroome, 
** Was the cheque taken under such circumstances 
as ought to have excited suspicion ? " But looking 
at the very plain provisions of ss. 86 (2) and (8), 
and 78, it is difficult to resist the conclusion that 
the Act has placed cheques on the same footing as 
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bills if they were not so before. In some respects 
the Act, though an Act to codify the law, has 
modified it ; for instance, it has by s. 74 modified 
the extent to which a drawer is discharged by 
the failure to present a cheque within a reasonable 
time. And so here it appears to have restored the 
law to what it was as established by Down v. 
Hailing^ and to have deprived the later cases of 
authority, except in so far as they may be of value 
on the question of what is in point of fact a 
reasonable time for a cheque to be in circulation. 

Byles and Chalmers, though citing London and 
County Bank v. Oroome^ do not notice the difficulty 
of reconciling it with ss. 36 and 78, regarding it 
as an illustrative case of what has been held not to 
be an unreasonable time for a cheque to be in cir- 
culation; and ''Leake on Contracts" cites it as 
showing that the rule applicable to overdue bills 
does not apply to cheques, thus overlooking the 
effect of the Act. 

In Paget's "Decisions affecting Bankers" it is 
quoted as a leading case, with, however, a reference 
below to section 86 (8). 

In the Introduction, the judgments in the various 
cases are more closely examined in order to show 
that the later cases were based on a misconception 
of what was really laid down in Dotvn v. Hailing. 
It suffices here to say that the effect of the Act 
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appears to be to establish that the question of what 
is an ** unreasonable time " is one of fact for the 
jury. If they find against the holder then it is 
plain from s. 86 (2), set out below, that his rights 
are no better than his transferor's. 

63. — ^Where an overdue cheque is ii^;otiated, it can 
only be negotiated subject to any defect of title affecting 
it at its maturi1y,and thenceforward no person who takes 
it can acquire or give a better title than that which 
the person firom whom he took it had. (S. 36 (2).) 

The words ** affecting it at its maturity," in the 
case of a cheque, mean affecting it on the day it 
is drawn or issued, or between then and the nego- 
tiation in question, since a cheque is payable on 
demand. In the case of bills not so payable, 
it is possible for a defect of title to be cured by 
negotiation to a holder in due course before the 
bill matures. (Gf. Chalmers v. Lanion^ 1 Gamp. 
888.) We have considered the cases in the notes 
to §61. 

An overdue cheque ceases therefore to be 
^^ negotiable," though it is still ''transferable." 

63. — ^Where a cheque or any indorsement on a cheque 
if dated, the date is, unless the contrary be proved, to be 
deemed to be the true date of the drawing or indorse- 
ment as the case may be. (S. 13 (1).) 



Digitized by 



Google 



88 POST-DATED CHEQUE VALID. 

It is not the practice to date the indorsements on 
cheques. It might be material to show the order 
of the indorsements. 

64. — ^A cheque is not inTalid by reason only fhat it 
if ante-dated or (6) post-dated, or that it bears date on 
a Snnday. (S. 13 (3).) 

It is now definitely decided that a post-dated 
cheque is a valid instrument under s. 13 (2), and 
it is not taken out of the general provisions of the 
Act and of this particular sub-section by being post- 
dated, contrary to the tenor of the first part of 
s. 73. 

In Royal Bank of Scotland v. Tottenham, (1894) 
2 Q. B. 715, the infant payee of a post-dated cheque 
indorsed it before the day of date to M., who paid 
it into her account, and drew against it. 

It was dishonoured on presentment. Her bankers 
successfully sued the drawer, as holders in due 
course. Various contentions were raised by the 
drawer, which have been dealt with elsewhere. 

Before Wills, J., at the trial it was unsuccessfully 
argued that (1) an indorsement of a post-dated 
cheque, before the cheque is due, is inoperative, 

{h) If it is considered of any use to object to a cheque on the 
ground of its being post-dated, such a defence need not be pleaded. 
See Meld y. Woods^ 8 C. & P. 52, but we conceive that such an 
objection would now be useless. 
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as it is till then an inchoate instrument and in 
suspense ; (2) such a cheque, not being payable on 
demand, is not an instrument within the Bills of 
Exchange Act, in view of s. 73, and an infant 
could not therefore validly indorse it under s. 22. 

In the Court of Appeal several points were taken. 
The material one for our present purpose was on 
8. 38 of the Stamp Act (54 & 65 Yict. c. 39). It 
provides that ** Every person who issues, indorses, 
transfers, negotiates, presents for payment, or pays 
any bill of exchange or promissory note liable to 
duty and not being duly stamped, shall incur a fine 
of ten pounds, and the person who takes or receives 
any such bill or note either in payment or as a 
security, or by purchase or otherwise, shall not be 
entitled to recover thereon, or to make the same 
available for any purpose whatever." 

It was argued that a post-dated cheque was really 
a bill at as many days as intervened between the 
date of issue and the date of the cheque, and that 
it consequently required the same ad valorem stamp 
as a bill for a like amount not payable on demand, 
that the cheque in question was not so stamped 
and could not under the latter part of the first sub- 
section of s. 38 be sued upon. 

The Court of Appeal decided that such a con- 
struction would make a post-dated cheque practically 
invalid, contrary to s. 13 (2) of the Bills of Exchange 
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Act, and was untenable, and that all objections 
under the Stamp Act must be determined by the ^ 
conditions existing when the question is raised. 
The cheque being on the face of it sufficiently 
stamped at the date of trial was therefore pro- 
perly admissible in evidence and could be recovered 
upon. 

It is conceived, however, that to post-date a 
cheque may expose the drawer to a penalty under 
8. 6 or s. 88 of the Stamp Act. (See Chalmers, 
p. 352.) It is virtually a fraud on the Bevenue. 
Cheques might be made payable ''on demand" 
at a date three or six months hence, and so avoid 
the higher duty. A cheque dated 7th June, 
running '' Pay on the 10th June," requires a bill 
stamp, and matures on June 18th. 

In Forster v. Mackreth, L. R. 2 C. P. 168, a partner 
in a firm of solicitors had authority to draw cheques 
in the firm's name. He drew a cheque post-dated 
seven days. An authority to draw bills on behalf 
of a firm is not an incident of an ordinary, non- 
trading partnership, such as a firm of solicitors. 
It was held that the post-dated cheque, given to 
secure a personal loan, was in reality a bill at 
seven days, and the firm was not liable thereon 
to a holder in due course, as the partner 
had no authority to draw bills in the firm's 
name. 
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The (c) validity of a post-dated cheque had been 
# decided in Gatty v. Fry^ 1877, 2 Ex. Div. 265, 
before the present Stamp Act or Bills of Exchange 
Act Where the payee of a cheque, which is post- 
dated, becomes bankrupt between the day of 
receiving the cheque and the day of date, and 
notice thereof is sent to the drawer, there is no 
obligation on the drawer to stop payment of such 
cheque for the benefit of the payee's {d) creditors. 
(Ex paHe Richdale, 19 Ch. D. 409.) It might have 
meantime been negotiated to a holder in due course, 
to an action by whom the drawer would by stopping 
payment expose himself. 

For another point decided by this case the reader 
is referred back to § 28. 

65. — Subject to the provisioiiB of the Act a cheque 
must be duly presented for payment If it be not so 
presented the drawers and indorsers shall be dis- 
charged. A cheque is duly presented which is presented 
in accordance with the following rules : 

{c) CI bIbo Whistler v. Forster, U C. B. N. S. 248 ; William 
▼. Jarrett, 6 6. & Ad. 32 ; Augtin ▼. B'myard, 6 B. & S. 687 ; 
BM V. a Sullivan, 40 L. J. Q. B. 141 ; Mtta v. Cwrrie, 46 L. J. 
Q. B. 852 ; SUchcock v. Edwards, 60 L. T. 636 ; EnuMmel y. 
BolarU, 9 B. & S. 121. 

{d) Where a garnishee order is serred upon the drawer of a 
cheque between the giving of a cheque for yalne and the payment 
thereof, there is no obligation on him to stop payment. (Eluoell y 
Jackson, 1 Gab. k E. 362.) 
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This failure to present within a reasonable time 
does not discharge the drawer of a cheque, as it 
does the drawer of a bill. (Gf. Robinson v. 
Hawksford, 9 Q. B. 52.) He can be sued at any 
time within six years. (Cf. Laws v. Band, 8 C. B. 
N. S. 442, a case under the old common law rule, 
by which, if the drawer had suffered at all by the 
delay (e), he was discharged, but otherwise remained 
liable for six years.) 

(1) At regards the indorser presentment must be 
made within a reasonable time after its indorsement in 
order to render the indorser liable. (S. 45 (3).) 

(2) As regards the drawer, where a cheque is not 
presented for payment within a reasonable time of its 
issue, and the drawer or the person on whose account 
it is drawn had the right at the time of such present- 
ment as betweenhimandthebanker to have the cheque 
paid and suffers actual damage through the delay, he is 
discharged to the extent of such damage, that is to say, 
to the extent to which such drawer or person is a 
creditor of such banker to a larger amount than he 
would have been had such cheque been paid. (S. 74 (1).) 

(3) In determining what is a reasonable time r^;ard 
shall be had to the nature of the instrument, the usage 
of trade and of bankers, and the &cts of the particular 
case. (8.74(3).) 

(«) See Hopkins y. Ware^ 38 L. J. Ex. 147. 
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(4) PreBentment must be made by the holder or hy 
some person authorised to receive payment on his 
behalf at a reasonable honr on a business day at the 
bank whereon the cheque is drawn. (Cf. S. 45 (3).) 

The cases prior to the Act eBtablish the following 
rules as to time within which presentment must be 
made. Their value is in some cases doubtful, as 
the effect of s. 74 may be to introduce ** a new 
and less rigorous measure of reasonable time." 
(Chalmers.) Four of these rules are borrowed from 
Chalmers, namely, 1, 2, 8 and 5. 

(1) If the person who receives a cheque and the 
banker on whom it is drawn are in the same place, 
the cheque must, in the absence of(jO special 
circumstances, be presented for payment on the 
day after it is received. {Firih v. Brooks, 4 L. T. 
N. S. 467 ; Alexander v. Burchfield, 7 M. & 6r. 
1061 (g).) And if crossed it must still be presented 
on the day after it is received, if received in time 
for payment into the holder's bank on the day of 
receipt. {Alexander v. Bwrchfield^ supra, but this 
was before crossing received legislative sanction, 
and is now of doubtful authority). 

(/) JF^., illness of payee, as in FiHh v. BrooU, 4 L. T. N. S. 
467. 

(^) See also MouU y. Brwon^ 4 Bing. N. C. 266, where cheque 
was cashed by plaintiff bank on the 28th and presented on the 
Slst, and was hdd not to be in dae time ; and Bailey y. Bodenham 
16 C. B. N. S. 288. 
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(2) If the person who receives a cheque and the 
banker on whom it is drawn are in different places, 
the cheque most, in the absence of special circum- 
stances, be forwarded for presentment on the day 
after it is received, and the agent to whom it is 
forwarded must, in like manner, present it or 
forward it on the day after he receives it. (Hare 
V. Henty, 10 C. B. N. S. 65; Prideaux v. CriddU, 
10 B. & B. 515.) 

(3) In computing time non-business days must 
be excluded, and when a cheque is crossed any 
delay caused by presenting the cheque pursuant to 
the crossing is probably excused. (Gf. Alexander 
V. Bwchfield, 7 M. & Gr. 1061, and Springfield v. 
Lanezzari, 16 L. T. 861.) 

(4) Any delay caused by the cheque having to 
pass through the hands of an agent for collection, 
in lieu of direct presentment, is excused (Prideaux 
V. Criddle, 10 B. & S. 615 ; Bond v. Waa-den, 14 
L. J. Ch. 154), and a custom to collect through 
agents of the two banks using a common clearing 
house will be recognised, and delay occasioned by 
such mode of collection, in lieu of direct present- 
ment, is excused (h). {Prideaux v. CriddU, supra; 
Hare V. Henty, 10 0. B. N. S- 65.) 

(5) Where authorised by agreement or usage a 
presentment through the Post Office is sufficient. 

(h) See also Beeehing y. Qower^ Holt, 313. 
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(S. 46 (8), and cf. Bailey v. Bodenham, 16 C. B. N. S. 
288 ; Heywood v. Pickering, 48 L. J. Q. B. 146.) 

(6) A banker guilty of delay in presenting a 
cheque is liable to his customer tor any resulting 
loss. (Hare v. Henty, Bwpra; Boddington v. 
Schlencker, 4 B. & Ad. 752 ; Forman v. Bank of 
England, 18 T. L. B. 889.) In Boddington y. 
ScUencker it was contended that by the custom of 
the city of London, a banker, receiving a cheque 
from his customer, must, as between himself and 
ttie customer, present it the same day, notwith- 
standing that as between the customer and the 
drawer, the former would have a day within which 
to present it, but the Court, while not satisfied of 
the eidstence of the custom, decided that it was in 
any case inapplicable in the case before them, 
which was between the payee and the drawer. 

(7) Where a cheque is expressed to be payable 
in two places, the holder may present it at either 
and is not prejudiced by delay consequent upon 
presenting it at the remoter of such places {Beeching 
V. OoweVf Holt, 318), but where a cheque was 
apparently payable at Norwich or in London, the 
jury found upon the evidence, that there was a 
custom to treat such cheques as London cheques, and 
the defendants, the collecting bankers, were liable for 
presenting it at Norwich through their country clear- 
ing house, whereby it was collected later than it would 
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have been in London, and consequently the plain- 
tifTs cheque, drawn against it the day after he paid 
it in, was dishonoured. He paid in the cheque on 
the 2l8t May. It was a rule of the defendant bank 
that cheques drawn on city banks, paid in before 
8 P.M., could be drawn against next day. The 
plaintiff drew a cheque on 22nd May against 
the cheque in question, without which he had 
no balance to meet the cheque he had drawn. 
Had the cheque he paid in been treated as a 
city cheque, the cheque he drew would have been 
honoured. In consequence of its being treated as 
a country cheque his cheque was dishonoured, and 
he was held entitled to recover damages for the 
dishonour of his cheque. (Forman v. Bank of 
England, 18 T. L. R. 889.) 

(8) What is a " reasonable time " is a question 
of fact. {8erle v. Norton, 2*M. & Rob. 401.) 

66.— It is farther provided by n. 74 (3) that, '' The 
holder of such cheque as to which such drawer or 
person is discharged shall be a creditor, in lieu of such 
drawer or person, of such banker to the extent of such 
discharge, and entitled to recover the amount firom him." 

67. — ^Delay in making presentment for payment is 
excused when the delay is caused by circumstances 
beyond the control of the holder (t^, and not imputable 

(i) Rg,, his illness, FiH/t v. Brooks, 4 L. T. 467. 
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to hift de&ult, misconduct, or neglig^ence. When the 
cause of delay ceases to operate presentment mnst be 
made with reasonable diligence. (S. 46 (1).) (See 
notes to § 65.) 

By s. 46 (2) it is provided as follows : — 
Presentment for payment is dispensed with — 

(a) Where, after the exercise of reasonable 
diligence, presentment, as required by this Act, 
cannot be effected. The fact that the holder has 
reason to believe the bill (k) will on presentment 
be dishonoured, does not dispense with the necessity 
for presentment. 

(b) Where the drawer is a fictitious person. 

(c) As regards the drawer, where the drawee or 
acceptor is not bound as between himself and the 
drawer to accept or pay the hill, and the drawer 
has no reason to believe that the bill would be paid 
if presented. 

(d) As regards an indorser, where the bill was 
accepted or made for the accommodation of that 
indorser, and he has no reason to expect the bill 
would be paid if presented. 

(e) By waiver, express or implied. 

Clause (c) is the only one calling for comment, 
as far as cheques are concerned. It will be observed 
that it covers the common cause of dishonour — 



(*) Includes »* cheque" by s. 73. 
L.C. 7 
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''no effects/' and presentment is in this case 
unnecessary. (Wirih v. Austin, L. B. 10 G. P. 689.) 

It is a custom of city banks to mark cheques 
presented after four o'clock as good, if there are 
assets to meet them. This dispenses with any 
need for further presentment to the bank. But it 
does not impose, it seems, on the banker the 
liability of an acceptor to any holder. (See Bobson 
7. Bennett, 2 Taunt. 888.) Nor does the receipt 
and retention for a day of a cheque paid into a 
bank, which is both drawer's and holder's bank. 
It is presumed to receive as collecting banker. 
(Boyd V. Emmerson, 2 A. & E. 184.) 

In In re Bethell, 34 Gh. Div. 661, B. gave P. an 
undated cheque, telling him he had at present no 
funds, but was expecting a loan and would then 
have funds to meet it, and he would then telegraph 
to P. who could fill in the date. On a subsequent 
occasion he told P. the negotiations for the loan 
were broken off. It was held, (1) that if P. was 
entitled and bound to hold the cheque for a reason- 
able time, pending the negotiations for a loan, that 
right or obligation came to an end when he heard 
the negotiations were broken off. (2) That pre- 
sentment for payment was excused under s. 46 
(2, c) as, when the negotiations were broken off and 
it was time for presentment, the banker had no 
funds of B.'s in his hands, and accordingly time 
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ran under the Statute of Limitations from when P. 
heard that the negotiations had been broken off, 
and P.'s claim was statute-barred, as more than six 
years had since elapsed. 

68. — ^A cheque is dishonoured by non-payment when 
it is duly presented for payment and payment is 
refused or cannot be obtained. (S. 47 (1).) 

Suljject to the provisions of the Bills of Exchange 
Act^ when a cheque is dishonoured an immediate right 
of recourse against the drawer and indorsers accrues 
to the holder. (S.47(2).) 

This section, of course, was framed for the case 
of bDls. The acceptor of a bill is primarily the 
person to pay, and he is not, like a banker, the 
drawer's agent for payment. 

69. — Suljject to the provisions of the Act, when a 
cheque has been dishonoured by non-payment, notice 
of dishonour must be given to the drawer and each 
indorser, any drawer (Z) or indorser to whom such 
notice is not given is discharged. (S. 48.) 

S. 49 of the Act provides as follows : — 
''Notice of dishonour in order to be valid and 

effectual must be given in accordance with the 

following rules: — 

(0 The holder need only give notice to those he intends to sue ; 
an indorser cannot object that the holder never gave the drawer 
notice. (Cf . EieJ^ord v. Bidg$f 2 Camp. 637.) 

7—2 
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(1) The notice mast be given by or on behalf of 
the holder, or by or on behalf of an indorser who, at 
the time of giving it, is himself liable on the bill. 

(2) Notice of dishonour may be given by an 
agent either in his own name or in the name of 
any party entitled to give notice, whether that party 
be his principal or not. 

(3) Where the notice is given by or on behalf of 
the holder, it enures for the benefit of all subsequent 
holders and all prior indorsers who have a right of 
recourse against the party to whom it is given. 

(4) Where notice is given by or on behalf of an 
indorser entitled to give notice as herein-before 
provided, it enures for the benefit of the holder and 
all indorsers subsequent to the party to whom 
notice is given. 

(6) The notice may be given in writing or by 
personal communication, and may be given in any 
terms which sufficiently identify the bill, and 
intimate that the bill has been dishonoured by 
non-acceptance or non-payment. 

(6) The return of a dishonoured bill to the 
drawer or an indorser is, in point of form, deemed 
a sufficient notice of dishonour. 

(7) A written notice need not be signed, and an 
insufficient written notice may be supplemented 
and validated by verbal communication. A mis- 
description of the bill shall not vitiate the notice 
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unless the party to whom the notice is given is in 
fact misled thereby. 

(8) Where notice of dishonour is required to be 
given to any person, it may be given either to the 
party himself, or to his agent in that behalf. 

(9) Where the drawer or indorser is dead, and 
the party giving notice knows it, the notice must 
be given to a personal representative if such there 
be, and with the exercise of reasonable diligence he 
can be found. 

(10) Where the drawer or indorser is bankrupt, 
notice may be given either to the party himself or 
to the trustee. 

(11) Where there are two or more drawers or 
indorsers who are not partners, notice must be 
given to each of them, unless one of them has 
authority to receive such notice for the others. 

(12) The notice may be given as soon as the 
bill is dishonoured, and must be given within a 
reasonable time thereafter. 

In the absence of special circumstances, notice is 

not deemed to have been given within a reasonable 

time, unless — 

(a) Where the person giving and the person to 

receive notice reside in the same place, the 

notice is given or sent off in time to reach 

the latter on the day after the dishonour 

of the bill. 
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(b) Where the person giving and the person to 
receive notice reside in different places, the 
notice is sent off on the day after the dis- 
honour of the bill, if there be a post at a 
convenient hour on that day ; and if there 
be no such post on that day, then by the 
next post thereafter. 
(18) Where a bill when dishonoured is in the 
hands of an agent, he may either himself give 
notice to the parties liable on the bill, or he may 
give notice to his principal. If he give notice to 
his principal, he must do so within the same time 
as if be were the holder, and the principal upon 
receipt of such notice has himself the same time 
for giving notice as if the agent had been an 
independent holder. 

(14) Where a party to a bill receives due notice of 
dishonour, he has after the receipt of such notice the 
same period of time for giving notice to antecedent 
parties that the holder has after the dishonour. 

(16) Where a notice of dishonour is duly ad- 
dressed and posted, the sender is deemed to have 
given due notice of dishonour, notwithstanding any 
miscarriage by the post office. 

For the purpose of giving notice of dishonour 
the various branches of a bank are distinct parties. 
(Clode V. Bayley^ 12 M. & W. 51; cf. Prince v. 
Oriental Bank, 8 A. G. 825, at p. 882; and 
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Fielding v. Carry, 1898, 1 Q. B. at pp. 278, 
274.) 

Prideaux v. CridcUe, 10 B. & 8. 515, is a case 
illustraidve of sub-s. 18. It was held thai when 
the drawees received a cheque on the 7th 
June, and notified B. & Co., the agents of the 
plaintiff bank, on the 8th, and the plaintiff bank 
notified the defendant on the 9th, the defendant 
received due notice of dishonour. It was said, '' If 
the drawer dishonours a cheque, and the holder 
sends a notice of dishonour to the person from 
whom he received it on the day following that on 
which it was dishonoured, that person and each 
previous transferor has ope day within which to 
give notice of dishonour." 

Where a customer pays in a cheque drawn on 
his bank by another customer, the bank is entitled 
to the same time for ascertaining whether the 
cheque will be paid and for giving notice of dis- 
honour, as if the cheque were drawn on another 
bank. (Chambers v. MiUer^ 18 C. B. N. S. 
125.) 

In Fielding v. Corry, 1898, 1 Q. B. 268, a letter 
containing notice of dishonour was sent off in time 
to the wrong branch of a bank. Next day a tele- 
gram was sent to the proper branch, which sent off 
its notices in time. It was held that the bank had 
received sufficient notice of dishonour. 
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Collins, L. J.y dissented, and we have less difficulty 
in comprehending his view. 

The fact that the notice was not sent in time to 
the right branch seems to us to make all the notices 
bad, those given by the bank as well, inasmuch as 
a notice to be valid must be given by a party liable 
on the bill, and the bank appears to have been 
discharged by failure to send off the notices to it 
in time. S. 49 (12) speaks of when the notices 
must be " sent off." The only real notice, that by 
telegram, was not sent off to the bank in time. 

8. 50 of the Act provides as follows : — 

(1) Delay in giving notice of dishonour is excused 
where the delay is caused by circumstances beyond 
the control of the party giving notice, and not 
imputable to his default, misconduct, or negligence. 
When the cause of delay ceases to operate, the 
notice must be given with reasonable diligence. 

(2) Notice of dishonour is dispensed with — 

(a) When, after the exercise of reasonable dili- 

gence, notice as required by this Act cannot 
be given to or does not reach the drawer or 
indorser sought to be charged : 

(b) By waiver express or implied. Notice of 

dishonour may be waived before the time 
of giving notice has arrived, or after the 
omission to give due notice : 

(c) As regards the drawer in the following cases. 
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namely, (1) where drawer and drawee are 
the same person ; (2) where the drawee is 
a fictitious person, or a person not having 
capacity to contract ; (8) where the drawer 
is the person to whom the bill is presented 
for payment; (4) where the drawee or 
acceptor is as between himself and the 
drawer under no obligation to accept or 
pay the bill (m) ; (6) where the drawer has 
countermanded payment : 

(d) As regards the indorser in the following cases, 
namely, (1) where the drawee is a fictitious 
person or a person not having capacity to 
contract, and the indorser was aware of the 
fact at the time he indorsed the bill; 
(2) where the indorser is the person to 
whom the bill is presented for payment; 
(8) where the bill was accepted or made for 
his accommodation. 

In the case of cheques, the two chief causes of 
dishonour are — 

(1) Countermand of payment, and 

(2) Absence of effects of drawer in the hands of 
the banker — i.e.^ of sufficient effects, not necessarily 
of any effects. (See Carew v. Duckworth, 88 L. J. 
Ex. 149.) 

It will be seen that in each of these cases notice 

(w) Cf. e,g., Kem.hU v. MilU, 1 Man. & Gr. 757. 
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of diBhonoor is dispensed with as regards the 
drawer. (See clause (c) of sub-s. 2, sub-clauses 
(4) and (5).) If the customer, though having no 
effects, were allowed to overdraw under a guarantee 
or some other arrangement, he would probably be 
entitled to notice of dishonour. (Gf. Cwrew v. 
Duckworth, 88 L. J. Ex. 149.) 

Even where notice of dishonour is dispensed 
with, the circumstances dispensing with it must be 
alleged on the indorsement of a writ specially 
indorsed under Order III., rule 6, although they need 
not also be set out in the affidavit in support of 
summary judgment under Order XIV. r. 1. 
{Frauhauf v. Orogvenor, 61 L. J. Q. B. 717 ; May 
V. Chidley, 1894, 1 Q. B. 461.) Cheques are not 
" noted " or " protested " on dishonour. 

70. — ^Where a banker has received notice of an 
available act of bankruptcy committed by a customer, 
or where a receiving order has been made against a 
customer, he is bound to refiise payment of any 
cheques subsequently presented, drawn by such cus- 
tomer. (Bankruptcy Act, 1888, ss. 9, 49 and 168.) 

When a garnishee order msi has been served 
on a l)aiiker, he is justified in dishonouring all 
cheques of the customer, in respect of whose debt 
the order has been obtained, notwithstanding that 
the judgment against the customer may be for a 
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less sum than the amount standing to his credit 
at the bank. 

This was decided in Rogers v. Whitetey, 1892, 
A. C. 118. It turns on Order XLV. rr. 1 and 2. A 
garnishee order is an order attaching a debt due 
from a third person to a judgment debtor; e.g., 
A. gets judgment against B. for 60Z. G. owes B. 
262. A. by a garnishee order attaches that 251. in 
C.'s hands. 

71. — The duty and authority of a banker to pay a 
cheque drawn on him by his customer are determined 
by- 

(1) Countermand of payment. 

(2) Notice of the customer's death. 

The death of one of two partners does not 
determine the authority of the survivor to draw 
cheques on the firm's account. {Backhouse v. 
Charlton, 8 Ch. D. 444.) 

72. — Where a cheque is given as payment for goods, 
and the cheque is subsequently dishonoured, the property 
will pass to the vendee, if he had reasonable ground to 
believe the cheque would be paid. 

{Bristol V. WUsmore, 1 B. & C. 514 ; Hawse v. 
Crowe, B. & M. 414. The question of the intent 
with which a worthless cheque is given is for the 
jury : Bristol v. Wilsmore, supra.) 
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78. — ^Where be had no tueh raasonaUe ground, then, 
inasmuch as he obtained the goods by fraud he 
acgoires a title to the goods, which is voidable at the 
election of the vendor, but he can, until his title is 
avoided, make a good title to a bonA fide purchaser. 
(Sale of Goods Act, ss. 28 and 24 (2).) 

In Hawse V. Crowe ^ mpra, it was said that if the 
vendee had no such reasonable belief, the transaction 
was fraudulent, and the vendor could recover the 
goods. And so he could to this day, as against 
the vendee, but not as against a bond Jide pur- 
chaser from him, in view of s. 28 and s. 24 (2). 

Hawse v. Crowe was before the Sale of Goods Act; 
had it been necessary to decide whether a purchaser 
from the vendee had any title, the decision might 
have been different from what it would be to-day. 

The giving of a worthless cheque in exchange for 
cash or goods does not amount to obtaining money 
or goods by false pretences, unless it be proved that 
the so giving amounted to a representation that the 
prisoner had authority to draw the cheque, or that 
the cheque was a good and valid order for the then 
payment of money ; such representation is to be 
deemed to be a representation of fact and not of a 
future event. Proof that at the time of giving the 
cheque the prisoner knew that he had no funds in 
the bank is not per se enough, as it does not amount 
to a false pretence that the prisoner had money in 
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the bank, since he might have been permitted to 
overdraw as a matter of favour or arrangement, or 
might have expected to have the money, when the 
cheque was presented. 

(JR. V. Parker, 2 M. C. C. 1 ; R. v. Hazelton, 18 
Cox, C. C. 1.) 

In the former case the prisoner had no account 
at the bank on which he drew. In the latter he 
had an account but no balance. The fraudu- 
lent intent was transparent in the first case. 
The only difficulty was a technical one — whether 
the representation was not of a future event as 
opposed to an existing fact, and six eminent judges 
on this ground thought the conviction wrong, and 
Brett, J., in the latter case shared their doubts, 
but felt bound by the decision of the majority in 
Parker's Case. 

In Hazelton's Case there was ample evidence of 
a fraudulent intent. Several cheques had already 
been dishonoured, and the prisoner knew he would 
not be allowed to overdraw, and in giving one of 
the cheques he said, "he wished to pay ready 
money." The conviction, therefore, was upheld 
on the authority of Parker's Case as to the false 
pretence that the cheque was a good and valid 
order, and it was also held that a false pretence 
that the prisoner had authority to draw the cheques 
was well established. 
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As between the banker and the payee, property 
passes as soon as the cash or notes given in pay- 
ment of the cheque are delivered into the physical 
possession of the payee. (See Chambers v. MiUer, 
18 G. B. N. 8. 125, in which case the payee was 
counting over the money a second time, and it 
was held that the banker could not demand a 
return of it.) 
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CHAPTEE IX. 



CHBQUES AS EYIDBNOE — ^WHAT A OHBQUB IS 
BVIDBNGB OF. 

74. — The production of a cheque drawn by the debtor 
payable to and indorsed by a person, suing as creditor, 
is evidence of payment, and the production of a cheque 
indorsed by a person employed to receive payment on 
behalf of such creditor is evidence of payment 

{Egg V. BameU, 8 Esp. 196.) 

75. — But the production of a cheque drawn by the 
debtor payable to the creditor, but not having been 
indorsed by him nor otherwise shown to have passed 
through his hands, is not evidence of payment 

{Egg V. Bamett, mpra^ Lord Eenyon, at p. 197.) 
It is open to the creditor to show that the 
cheque was given in respect of a transaction other 
than that whereon he is suing. (Same case, Lord 
Eenyon, toe. cit.) 

76. — ^The drawer need not show that he gave the 
cheque to the creditor, provided there is evidence, from 
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the creditor's indortement or otherwise, that the cheque 
passed through the creditor's hands. 

Mountford v. Harper, 16 M. & W. 825, explaining 
Lloyd V. SandUandSf 6ow, 16, where, if the report 
be correct, Dallas, G.J., decided that proof of B. 
drawing a cheque (evidently a (a) '* bearer " cheque) 
payable to A., and of A. receiving payment, is not 
evidence to show that B. paid the cheque to A., 
** as it might have been given to a third person, 
and through that third person might have got 
into the hands of A." (at p. 16). We <K)nfess 
we cannot think the suggestion made in Mount- 
ford V. Hoflrper (mipra) that the word "debt" 
ought to be substituted for the word '* payment " 
at the end of the judgment of Dallas, C.J., 
is very intelligible. It stultifies the grounds of 
the judgment. 

It appears to us that Mowntford v. Harper is in 
conflict with Lloyd v. Sandilands. 

Where a cheque is payable to "Order," the 
indorsement of the payee would be evidence that 
he received the cheque direct from the drawer, as 
no title can be made by delivery of an unindorsed 
order cheque. {WhisUer v. Forster, 82 L. J. C. P. 
161.) 

(a) Cheques were first made payable to order by 16 & 17 Vict 
0. 69, 8. 19 
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77. — The production of a cbeque not presented is 
not per se evidence of a debt from the drawer to the 
payee. 

(Pearce v. Davis, 1 M. & Rob. 865.) 

78. — The acceptance by a creditor of a cheque in his 
fitvour drawn by the debtor operates as a payment, 
unless the cheque be dishonoured. 

(Pearce v. Davis, supra. Bridges v. Oarratt, 5 
C. P. 451 ; Pape v. WestacoU, 1894, 1 Q. B. 272.) 
In Bridges v. Oa/rratt the cheque was paid to a 
mutual agent of the parties, and crossed to his 
banker, who detained it on account of a debt due 
to him from the agent; held a good payment 
against the creditor. In Pape v. Westacott the 
cheque was dishonoured. Where A. assigned '* all 
outstanding debts," inter alia, this did not include 
cheques held by him but not yet presented for 
payment. The payment subsequently made related 
back to the time of delivery. (F. Hadley <£ Co. v. 
F. HadUy, 1898, 2 Ch. 680.) 

79. — The production of a cheque drawn by the 
plaintiff payable to the defendant, and proved to have 
been paid to him, is not evidence per se to establish a 
loan by the plaintiff to the defendant, rendering the 
defendant the plaintiff's debtor. It is rather in the 
absence of proof of any loan transactions, to be pre- 

L.C. 8 
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fumed to be a repayment by the plaintiff of a debt due 
to the defendant 

{Carey v. Oeerish, 4 Esp. 9, Lord Kenyon; 
Graham v. Cox, 2 C. & K. 702.) 

In Aviert v. Walsh, 4 Taunt. 298, it was held 
that the defendant could not set off a cheque paid 
by him to the plaintiff, as, without further evidence, 
there was nothing in this to show a debt due from 
the plaintiff to the defendant, i.e., primd facie the 
cheque was a repayment, not a loan by defendant 
to plaintiff. 

80. — ^A cheque, though prim& fiu^ie evidence of a 
repayment, may be shown by other evidence to have 
been a loan by the drawer to the payee. 

{Bo8weU v. Smith, 6 C. & P. 60. Tindal, CJ., 
left it to the jury to say whether a cheque for 1002. 
was a repayment of a debt of 82Z. and something 
more, or was a loan of lOOZ.) 

81. — The production of a cheque is prim& facie 
evidence, not of a loan by a banker to his customer, 
but of a repayment 

In Fletcher v. Manning, 12 M. & W. 57, the 
plaintiffs, assignees of C, a bankrupt, sought to 
prove a debt due to J. L. & Co., as petitioning 
creditors in the bankruptcy of G. 
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They produced cancelled cheques drawn on 
J. L. & Co. by C, and a clerk from J. L. & Go. 
stated, from recollection only, that at the time 
when these were drawn C.'s account was greatly 
overdrawn. As the books were not in Court, the 
cheques were rejected as evidence of a debt from 
G. to J. L. & Co., since primd facie they were 
evidence only of a repayment of a debt by J. L. 
& Co. to C, C. being a customer of J. L. & Co., his 
bankers. 

82. — ^Where a cheque is not received as money, and 
is not cashed, it will not operate as evidence of a 
payment. 

(Hough V. May, 2 H. & W. 88, where the jury 
found that an uncashed cheque for 81. Us. was not 
received as part payment of a bill for 81. IBs., and 
found for the plaintiff for the latter sum, leave 
being reserved to the defendant to move to reduce 
the verdict to Is. if the Court thought the cheque 
a payment. In discharging the rule, Denman, C. J., 
said, ** The cheque of itself could not be any pay- 
ment. It must have either been accepted at the 
time as money by the party taking it, or it must 
have been afterwards paid " (at p. 84). 

88. — ^Entries in a banker's pass book are not con- 
clusive against the banker, unless the customer 1^ 

a-2 
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acting upon them as correct has estopped the banker 
from denying the truth of them. 

{Commercial Bank of Scotland v. Rhind, 1 Macq., ^ 
H. L. 643 ; Gaden v. Newfoundland Bank, 1899, 
A. C. at p. 286.) 

Subject to the provisions of the Bankers' Book 
Evidence Act (42 & 48 Vict. c. 11), a copy of an 
entry in a banker's book, which term includes 
ledgers, day-books, cash books, account books, and 
all other books used in the ordinary businesa^ of the 
bank, is in all legal proceedings, civil or criminal, 
including arbitrations, and for or against anyone, 
to be received as primd facie evidence of such entry 
and of the matters, transactions, and accounts 
recorded therein, provided that proof be given that 
the book was at the time of making the entry, one 
of the ordinary books of the bank, and is in the 
custody or control of the bank, and that the entry 
was made in the ordinary course of business. 
(42 & 48 Vict. c. 11, ss. 8, 4 and 10.) 

By s. 5 it must be proved that the copy has been 
examined with the original. 

8. 9 defines what is a '* bank " and a *' banker " 
within the Act. 

By s. 6 the bank is not compellable to produce 
the original books, in proceedings to which it is not 
a party, without an order of the Court. 
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An order to inspect and take copies of entries in 
the bank books may be obtained, but the bank is 
to be served three clear days before such order 
is to be obeyed. (S. 7.) 

We cite these provisions because cases may occur 
in which the cancelled cheques are not available, 
having been lost or destroyed, and it may therefore 
be necessary to have recourse to the entry in the 
bank books. If for example the defendant A. B. 
swears he paid X. Y. a cheque for lOZ. for a bill for 
hire of horses and cannot produce the cancelled 
cheque, proof that, on or about the day when he 
swears he drew it, a cheque for lOZ. payable to 
X. Y. was placed on the debit side of A. B.'s 
account, throws on X. Y. the burden of proving 
that it was a cheque given in respect of some other 
transaction. It has been regretted by Judges that 
bankers do not credit cheques to customers, except 
as ''cash" or ''cheque"; there is generally nothing 
to identify the drawer. In X. Y.'s pass book the 
entry would merely be 107. to his (credit, and there 
would be nothing to show that it was really A. B.'s 
cheque for 102. 
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CHAPTER X. 



GHBQtJBS AS TBNDBB^ ACCORD AND SATISFACTION — 
CHBQtJBS AS DONATIONBS MOBTIS CAUSA^ AND 
INTBB VIVOS. 

84. — ^A cheque is not legal tender, but if the creditor 
objects to receive it on some other ground, as that it 
is for the wrong amonnt, he is to be taken to have 
waived the objection to the cheqne as tender in point 
of form. 

{Jones v. Arthur, 8 Dowl. Points of Practice, 442; 
4 Jurist, 859.) 

There is a note on p. 187 of Tidd's Practice, 
9th edition, that in Willy v. Warren, 1787, 
Bailer, J., held that a draft on a bank was good 
tender, if not objected to on the ground of form. 

The case is also mentioned in Boscoe, Ev. p. 849, 
9th edition. 

85. — The acceptance of a cheqne in payment for a 
larger sum due (subject to an inference of fact that it 
was not accepted in full satisfaction) amounts to an 
" accord and satisfiMtion," and the creditor accepting 
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mch cheque cannot lue for the balance of the debt 
originally due. 

{Goddard v. O'Brien, 9 Q. B. D. 87.) 
The doctrine of "Accord and Satisfaction" is 
this : — The acceptance of a smaller sum of money 
in satisfaction of a larger debt does not amount to 
an "accord and satisfaction/' nor preclude the 
creditor suing for the balance, but the acceptance 
of a thing, not being money, of smaller value than 
the debt due does amount to an accord and satis- 
faction, and precludes the creditor from suing for 
the difference in value. A cheque is a negotiable 
instrument and is not cash, and hence the accept- 
ance of it may amount to " accord and satisfaction." 

86. — Where a cheque is tendered in fall payment of 
a debt, it may be retained by the payee as a payment 
on account of a larger debt. The mere retention of the 
cheque is not conclusive evidence of an accord and 
satiifkction. It is question of fact in any case, whether 
such a cheque has been retained by the creditor as a 
payment on account or as an accord and satisfiustion. 

(Day V. McLea, 22 Q. B. D. 610; Ackroyd v. 
Smithers, 54 L. T. 180.) 

87. — There can be no valid donatio mortis causA of 
a cheque drawn by the donor unless it be paid or 
negotiated in his lifetime. 
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(Cf. TaU V. HiJhert, 2 Ves. Jun. 120, 4 Bro. C. C. 
286 ; Rolls v. Pearce, 5 Ch. J). 730 ; Veal v. Veal, 
29 L. J. Ch. 821 ; BouU v. EUiSy 22 L. J. Ch. 716, 
4 D. M. & G. 249 ; WUUams v. Davis, 88 L. J. Prob. 
127 ; In re Mead, 15 Ch. Div. 651 ; Hetvitt v. Kaye, 
L. R. 6 Eq. 198.) 

We have seen that by s. 75 of the Act, the banker's 
authority to pay a cheque is revoked by notice of 
drawer's death or by countermand of payment. A 
donatio mortis causa is one made in the anticipation 
of death from some particular malady or adventure. 
It is conditional on death taking place. It is revoc- 
able in the lifetime of the donor. It is liable to 
fail, on an insufficiency of assets, on the donor's 
death. It is liable to legacy duty. The reader is 
referred to Snell's Equity, or to any work on 
equity, for the distinctions between a donatio mortis 
causd and a donatio inter vivos. 

In Tate v. HUbert {supra), it is clearly laid down 
that there can be no valid donatio mortis causd 
of the donor's cheque, which is intended as an 
immediate gift, unless it is cashed or negotiated 
in the lifetime of the donor. (See 2 Ves. Jun. at 
p. 118.) 

In RoUs V. Pearce (supra), Malins, V.-C, held 
that a negotiation by the donee in the donor's 
lifetime saves a gift of a cheque from failing. 
Thus where a man in extremis gave two cheques to 
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his wife, which she negotiated before his death, 
he held that there had been a good donatio mortis 
causd. (Of. Bouts v. EUis, swpra.) 

88. — ^There can be a valid donatio mortis cansft of a 
cheqne drawn by another and payable to bearer or to 
the donor or order, even though in snch latter case the 
donor die without indorsing snch cheqne. 

(Veal V. Veal, 27 Beav. 808, 29 L. J. Ch. 821; In 
re Meadf 15 Ch. D. 65 ; Clement v. Cheesman, 27 
Ch. D. 681.) 

80. — There can be no valid donatio inter vivos of a 
cheqne, drawn by the donor, not paid, negotiated or 
presented in the donor's lifetime. 

(Tate V. Hubert, 2 Ves. Jun. Ill, 4 Bro. C. C. 286; 
Jones V. Lock, 85 L. J. Ch. 117 ; BoUs v. Pearce, 
5 Ch. D. 780.) In Bromley v. Brwnton, L. R. 6 
Eq. 275, the cheque was presented in the donor's 
lifetime but not paid, owing to the bank doubting 
the signature. It was held that, as the gift was as 
complete as the donor and donee could make it, it 
was good as a gift inter vivos (a). 

In all cases there must be a delivery of the cheque 
in the lifetime of the donor (Bromage v. Lloyd, 
1 Exch. 82), and no reservation of disposition over 
it. (Cf . BiddeU y. Dobree, 10 Simons, 244.) 

(a) Distinguished in In re Beaummt (1902), 1 Ch. 889, where 
there was the additional fact that the drawer's account was over- 
drawn, and there was held to be no valid donatio mortis oauid. 
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CHAPTER XI. 



LIMITATION OF ACTIONS ON CHEQUES. 

00. — No action can be maintained npon a cheqne 
after six years from the date of snch cheqne, nnless the 
defendant has within six years before action acknow- 
ledged in writing signed by him or his anthorized 
agent (a) his indebtedness npon snch cheqne or has paid 
any part of snch debt or any interest thereon. (21 
Jac. I. c. 16, 9 Geo. IV. c. 14, 19 & 20 Vict. e. 97.) 

There are several points to be noted. 

(1) Time runs from the date of the cheque or 
the date of delivery if later, and not from the date 
when it was presented for payment. (Cf. Christie 
V. Fonsick, Sel. N. P., 9th edition, p. 851, and 
Meggimon v. Harper, 2 G. & M. 822) (6). 

(2) Bat where a cheque is retained for a time 
either as security for advances to be made or 

(a) A joint debtor is not as such an agent. 

(J) Garden, v. Bruce, L. R. 8 C. P. 300, is a different case. 
There a loan was made by cheqne. In an action to recover the 
loan it was held that the time ran from when the cheque was 
cashed, not from when it was dated. The action was 7Uft on the 
cheque, which was, of coarse, paid and cancelled. 
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becaase there are no funds to meet it, and the 
drawer has so informed the holder, the time will 
not ran in favour of the drawer until the advances 
are made or the duty or right to retain the cheque 
is otherwise put an end to. (See Ex parte Boyse, 38 
Ch. D. 612; and In re Bethell, 34 Ch. D. 561. 
The facts of the latter case are shortly stated in the 
notes to § 66.) 

(3) If the Statute of Limitations is relied upon, 
it must be specially pleaded in the defence. 

(4) The acknowledgment must not be incon- 
sistent with a promise to pay. A repudiation of 
an admitted liability or a letter written '^ without 
prejudice" will not suffice. If the acknowledg- 
ment be conditional, the plaintiff must prove the 
fulfilment of the condition. (Tanner v. Smarts 6 
B. & C. 603; A' Court v. Cross, 3 Bing. 328; 
Meyerhoffv. Froehlich, 4 C. P. D. 63, ete.) 

(6) As against an indorser time would not run 
in his favour until the cheque has been dishonoured 
on presentment for payment, for until then there 
would be no recourse against an indorser. (See 
Hewitt's Statute of Limitations, ^. 14 and 15, and 
cases there cited.) It will be remembered that 
failure to give an indorser due notice of dishonour 
discharges him. (Ss. 46 and 48.) 

(6) Payment or acknowledgment to be effectual 
must be to the plaintiff or his authorized agent. 
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{Stamford Banking Co. v. SnMi, 1892, 1 Q. B. 
766, etc.) 

91. — ^If the person entitled to bring an action upon 
a cheqne is an inftnt when the canse of action accrues, 
snch person will, after attaining twenty-one years, have 
six years allowed within which to bring his action. 
(21 Jac. I. c. 16, 8. 7.) 

There was also a provision in the above-cited 
section of 21 Jac. I. c. 16, whereby a woman had 
six years wherein to sue after becoming '' discovert." 
But it appears to us that with regard to simple 
contract debts, this provision has already become 
obsolete by the effect of the Married Women's 
Property Act, 1882. (See Lme v. Fox, 16 Q. B. D. 
667, 676.) 

92. — ^If a person entitled to bring an action upon a 
cheque is of imsonnd mind when the canse of action 
arises, snch person will after becoming sane have six 
years within which to bring his action. (21 Jac. I. 
c. 16, s. 7.) 

93. — Where a person entitled to sue upon a cheque 
is under the disability of infimcy or unsoundness of 
mind and so continues until his death, his personal 
representative has six years within which to bring an 
action. 

(See Townsend v. Deacon, 8 Ex. 706, and of. 
Wych V. E. I. Co., 8 P. W. 809.) 
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94.— Where two or more persons are jointly entitled 
to sue npon a cheqne, time will nin against all of them, 
notwithstanding that one or some, bnt not all, are 
nnder a disability; bnt where snch persons have a 
joint and several oanse of action, time will not nin 
against any nnder a disability, nntil snch disability be 
removed. 

(Hewitt, p. 58, citing Roe d. Langdon v. Bowlston, 
2 Tannt. 441.) 

05. — Where a person liable to an action npon a 
cheqne is beyond the seas when the canse of action 
accmes, the party entitled to sne has six years after 
the return of snch person from beyond the seas within 
which to sne. (4 Anne, c. 16, s. 19.) 

06. — ^Where one or more, bnt not all, of several 
persons jointly liable npon a cheqne is or are beyond 
the seas at the time the canse of action accmes, time 
nevertheless mns in favour of such as are not beyond 
the seas, but judgment against such as are not beyond 
the seas does not bar the right of action against such 
as are beyond the seas, when they return. 

(19 & 20 Viet. c. 97, s. 11, the last part dis- 
pensing with the general role as to release of joint 
debtors by judgment against one of them.) 

97. — ^Where a person entitled to sue upon a cheque 
is under a disability, and before the cesser of such 
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disability fiiUi under a ftirther disability ^ it seems that 
he has six years from the cesser of such disability as is 
the last to be remoYcd within which to bring his action, 
and where a person liable to be sued is beyond the seas 
and before his retnm, the person entitled to sue falls 
under a disability, such latter person, it seems, has six 
years within which to bring his action after the 
removal of his disability or the return of the person 
liable to be sued, whichever happen latest 

(Hewitt, pp. 61 and 62, citing Lessee of Supple 
y. Raymond^ Hayes, Ir. B. 6, and other cases.) 
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Aeoeptanee, 

cheques do not require, 2 

initialling and marking cheques as good analogous to, 2 

. Aeeeptor, banker not an acceptor of a cheque, 2 

Aeeord and satlsfliction, 

when payment by cheque amounts to, 118, 119 
definition, 119 

a question of fact whether a cheque is taken in satisfaction 
or part payment, 119 

Aetion, 

holder may bring, in his own name, 6 

on bearer or order cheq[ue, 6 

on cheque and on consideration distinguished, 23, 43 

indorser liable to action by holder, 5, 6, 9 

drawee bank liable to action by drawer only, 11, 16 

burden of proof in action, 39, 40, 41, 42, 43 

lost cheque, 36, 37 

Afterdate, 

bills so payable, 2 
days of grace, 2 

bills after date and post-dated cheques compared, 25, 
90 

After light, bills so payable, 2 

Agent. See Prineipal and agent 

Alteration, 

what a material, 74, 75 
effect of, 74 

when not apparent, 74 
crimes relating to, 75 
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Altamatiye pajM, cheque may be so payable, 8 

Aaount, 

words and figures, 63, 64 

where cheque blank, 62, 63 

where amount filled in only in figures, 68, 6i 

fraudulent alteration of, 64 — ^72 

Aateeadent debt, a consideration for a cheque, 39 

Antedated cheque is valid, 88 

Aisigiuiieat, no need of, to transfer a negotiable instrument, 4 

Authority, 

of partners, 35, 90 

of one signing " per pro.," 25, 26, 51, 79 

of agent or representaUve, 24—26 

to fill up blank cheque, 62, 63 

alteration without authority, 64 — ^72, 74, 75 

cancellation without authority, 73 

drawing, &o., without authority, criminal, 75 

effect of signature without authority, 76 — ^79 

when banker's authority to pay is determined, 106, 107 

Banker, 

not acceptor of cheque drawn on bank, 2 
initialling and marking cheque as good, 2 
and customer, the relation defined, 16, 17 
duty to pay cheques, 11 
liability to drawer for not paying, 11, 12, 13, 14 

for paying wrongfully, 14, 47, 48, 64—78 
not liable to holder for not paying, 15 
when duty to pay is detenmned, 106, 107 
when holder for value of cheques paid in by customer, 17 — 
19, 40, 55—58 

Eaying forged cheque, 76 — 81 
ow if pavee be fictitious, 77, 78 
paying cheque held under forged indorsement, zii — ^xiv, 

78,79 
paying altered cheque, 64 — ^72, 74 
collection of crossed cheque by, 51 — 61 
payment of crossed cheque by, 46 — 49 

Brcmch Banks, 

when regarded as separate, 19, 20, 102 — 104 
notice of dishonour by, and to, 102 — 104 
can combine accounts against customer, 20 
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Baakniptoy of onstomer detenniiies banker's authority to pay, 
106 

Bearer, 

defined, 8 

when cheque so payable, 8, 10, 77, 78 

" bearer " cheque negotiated by delivery, 38 

effect of transfer of such cheque by dehvery, 82 

Bets, cheques given for, 48, 44 

Bill of exchange, 

distinguished from cheque, 2, 8 

cheque a bill of exchange payable on demand, 1 

Billi of Exchange Aet, 

how far applicable to cheques, v., ftc. 
uncertainty of effect of some provisions of, v. — ^xiv., 21, 
80,93 

Blank, 

signature in, 88, 84, 62, 68 

when instrument complete and when inchoate, 
88—85, 62, 68 
authority to fiU up, 62—67 
fraudulent filling up, 84, 66, 67 
indorsement in, 10, 11 
its effect, 10 
a blank, convertible into a special indorsement, 11 

Blank cheque, 62, 66, 67 

Bona fides, 

bond fide holder, 7 
presumption of, 40, 41 

Cancellation, 

of cheque or signature, 78 
if by mistake, 78 

Capaeity, 

of corporation, 20—22 
of infant, 22—24 
of insane person, 24 
of married woman, 24 

Certainty, 
of payee, 8 
of sum payable, 2 

L.G. 9 
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ClMque, 

defined, 1 

how different from bill, 3, 8 

how far provisions of Bills of Bxoh«nge Act are applioable 

to, v., Slo, 
initialled and marked, 2 

when negotiable and when not, vi. — ^ix., 8, 80, 49 — 51, 88 — 87 
when transferable and when not, vi. — ^ix., 80, 60 
order, 8, 9, 28, 81 
bearer, 8, 28, 82 

Indorsement, 

special, 10, 11 
blank, 10, 11 

conversion of blank into special, 11 
overdue cheque, ix. — ^zii., 8d--87 
effect of being, ift. 
dishonour. See Dishonour 
time for presenting (1) to charge drawer, 91 — ^96 
(2) to charge indorser, 91, 92 
excuses for delay in presenting, 96, 97 
banker's duty to pay, 11 — 16 

when determined, 106, 107 
banker not liable on, 15 
lost cheques, 87, 88 
payment of forged, 76 — 81 

cheque held on forged indorsement, 78, 79 
altered cheque, 64—72, 74 
blank cheques, 62, 66, 67 
cheques drawn with no effects, 107 — 109 
criminal offences as to, 61, 75, 108, 109 
date of. See Date 
as evidence of payment, 111 — 117 
as payment, 118, 118, 119 
as gift, mortis causd ,119 — 121 

inter vivos, 121 
consideration. See Consideration 
overdue, ix. — ^xii., 88-^7 

Crossed Cheque, 

still negotiable, xii.— xiv., 47, 49 

general and special crossings, 45, 46 

special crossing to more than one banker, 46 

*'not negotiable'' crossing, vii., xiv., 8, 80, 49, 51, 55, 

57,60 
crossed " account of," viii., 80, 60 
payment of, 49, &c. 

in contravention of crossing, xii.— xiv., 46, 
47,48 
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Cheque — contimied. 
Crossed cities— oontinued. 
collection of. See Collection 
alteration of crossing, 46, 75 
invisible or obliterated crossing, 47, 48 
parties. See Drawer, Indorter, Payee, Holder 
See also Banker, Bill of ezehange, negotiation, &o. 

Chose in action, 60 

Clearing honse, custom to use, 94 

Collection 

of cheque for customer, 52 — 59 

stranger, 16, 17, 53—59 
banker himself, 17—19, 54—59 

Corporation, liability on cheques, 20—22 

Conditional, 

cheque must not be, 1 
deliyery, 83 

Consideration, 
defined, 89 

impeaKohment of, 42, 43 
wagering, 43, 44 
failure o^ 30, 42 
suing on the, 28, 42 

Consignment, cheque drawn against, 13 

Conitmction 

favourable to validity adopted, 26 

as to whether agent is personally liable, 25, 26 

Crime! relating to cheques, 61, 75, 108, 109 
Croiied eheqne. See Cheque 

fraudulent alteration of crossing a felony, 61 
Cuitomer, 

defined, 16, 17, 53, ftc. 

collection for, 52—59 

rights against banker, 11—16 

Damages, 

for dishonour by banker, 11—14, 96 
may be substantial without proof of special damage, 11 
Date, 

presumed to be true, 87 
ante-dating, 88 
post-dating, 25, 88—91 

9—2 
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dating on Snndfty, 88 

alteration of, material, 75 

when Statute of Liinitations nms from, d8, 122 

Dayiofgraee, S 

Death of drawer it oomitermand of payment, 107 

Deht, 

antecedent, in consideration for cheque, 89 
cheque not evidence of, 107, 106 

DeUTerj, 28 

necessity for, to complete contract, 88 
transfer by, of bearer cheque, 28, 82 
of order cheque, 28, 29 
presumption as to valid, 88, 85, 86 
what amounts to, 27, 28, 86 
conditional, 28, 88, 86 
obtained by fraud, 27, 85 

laad, 

cheque payable on, 1, 2 
bill payable on, 2 

Beitnietioii. See Lost eheque 

Diieharge, 

by payment, 8 
l^ cancellation, 78 
by alteration, 74 

IHihonour, notice of, 98 

See Votiee of dishonour 

Dividend warrant, may be crossed like cheque, 61 

Donatio inter vivos, not of donor's own cheque unless pidd, 
presented, or negotiated in his lifetime, 121 

Donatio mortis eaus4, 

not of donor's own cheque unless paid or negotiated in his 

lifetime, 119—121 
of third party's cheque, 121 

Drawee, banker a drawee, but not an acceptor, 2 

Drawer, 

defined, 5 
estoppel binding, 6 
liabmty of, 5 
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Drawer— con^»9iue(2. 

may recover substantial damages for dishonour of his 
oheque, 11 

death of, countermands payment, 107 

bankruptcy of, 107 

capacity of, 20 et seq. 

where corporation, 22 

where infant, 20, 22—24 

where married woman, 24 

where insane, 24 

authority of, 25, 26 

where partner, 25, 90 

where signing " per pro.,'* 25, 26, 51, 79 

where agent a representative, 25, 26 

delivery by. See BeUverj 

crossing by. See Cheque 

drawing with no effects, 107—109 

extent of discharge, where presentment delayed, 92 

when discharged by failure to give notice of dishonour, 8, 
99, 100, &c. 

forged signature of, 76, 80—82 

must bear loss occasioned by careless drawing, 64—72 

having accounts combined against him, 20 

general rights against banker, 11—15 et paesim 

Duress, 41 

Equitable assignment, cheque not an, 1 

litoppel, 

statutory (1) of drawer, 6 

(2) of indorser, 10 
by conduct, 80—82 

Ifidenee, 

cheque evidence of payment, 111 — 115 

priffid facie^ not evidence of loan, 118, 114 
Bankers' Book Evidence Act, 116—117 

Failure of eensideration, 80, 42 

fietitioui, where payee is, 8, 77, 78 

Tim, trading and non-trading, authority to draw cheques and 
bills, 25, 90 

f oree and fMur, 41 
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of drawer's signature, 76, 8(^-82 

of indorser's signature, 48 

of signature on a cheque, a felony, 75 

forgery of fictitious payee's indorsement, 77, 78 

estoppels arising on, 6, 10, 80—82 

fraudulent alteration, 64—73 

of sum alleged to be due, 62 

lra«d, 

effect of, on burden of proof, 41 

cured by negotiation te or through holder in due course, 41 
except where cheque " not negotiable," 7, 50 
8u dUo Forgery 



Oamishee order, 
explained, 107 
effect of, served on banker, 107 

General erossing. See Cheque 

Gift. See Cheque 

eoodfidth, 
defined, 4 
necessary. In holder in due course, 7 

Holder, 

defined, 6 

rights of, 6, 7 

may not sue banker, 15 

In due couree, 
defined, 7 

rights against prior parties, 6, 7, 10, 83—36, 63 
presumption as to, ^ 
when rebutted, 41 
negotiation through, 41 
when banker is, 17—19 



Illegal consideratioii, 42—44 

lamediate and remote parties, 83, 41, 42, 63 

Inchoate or incomplete bill or cheque, 34, 35, 62, 68, 66, 67 
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ladonee, 

defined, 10 

special, 10 

general, 10 

inoluded in term <* holder," 6 

under restriotive indorsement, 82 

wrongly designated, 81 

Indonement, 
defined, 9 
in blank, 8, 10 

makes cheque payable to bearer, 7, 8, 10 
special, 10 

conversion of blank into special, 11 
estoppels as to, 6, 10 
by corporation, 20—22 
by infant, 22^24 
by married woman, 24 
by insane person, 24 
forged or unauthorized, 25, 48, 76—80 
delivery necessary to complete, 9, 28, 88 — 86 
delivery without, of " order " cheque, 29 
of ** bearer " cheque, 82 
restrictive, 8, 81, 82 
presumption as to date of, 87 
where several payees or indorsees, 24, 80, 81 
must be of whole amount, 29 
by agent, 25, 26 
by partner, 24 
"per pro.," 25, 26, 51, 79 
of post-dated cheque, 88 

Indonar, 

his position, 9 

right to be indemnified by drawer, 5 

liable on the cheque, 5, 6, 9, 99 

estoppels binding, 10 

incapacity of, 20—24 

corporation, 20—22 

infant, 22—24 

married woman, 24 

insane person, 24 

where a partner, 24 

signing " per pro.," 25, 26, 51, 79 

as agent or representative, 25, 26 
who liable as, 9 
discharged by delay in presentment, 92 

failure to give notice of dishonour, 99 
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LidorMr— eem^mued. 

when presentmentunneoessary to oharge, 97 

when notice of dishonour unnecessary to charge, 106, 106 

InflAt, 

incapacity to draw cheque, 90— S4 

indorse cheque, 90—24 
indorsement passes property in cheque, 94 
cannot rectify, on majority, 29 — ^94 
liable on the consideration, 98, 49 

fiiltialliiig of cheque by banker, 9 

Ime, 

defined, 97 

contract reyooable before, 88 

JoiAt, 

payees, 8, 80, 81 
indorsers, 80, 81 
plaintiffs, 196 

Knowledge, 

equivalent to notice of fraud, &o., 4 

when knowledge of fraud, &c., doee not prejudice holder, 41 

Legal tender, cheque not, 118 

Hen iapro tanto value, 89, 40 

linitatioBs, Statute of, 98 

from when it runs, 199, 193 
what prevents it running, 1529 — 196 
disabUities of plaintiff, 194, 196 
successive disabilities, 196, 196 
defendant beyond seas, 196 

Lost eheque, 

right to duplicate, 87 

action on, 87, 88 

where no right to duplicate, 88 

Marked eheque, 9 

Xarriod woman, 94 

Maturity of cheque and bill compared, 87 

Misdescription of payee and indorsee, 81 

Mistake, cancellation by, 78 
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Vegligenee 

of drawer in drawing, 64 — 78 
estoppel by, 80—82 

VegotiabiUty defined, 8, 4 

VegoUable, a cheque is, 8 
See Kot negotiable 

Vegotiable initnunent, oharacteiistios of, 8» 4 

VegoUation 
defined, 28 

of <* bearer " cheque, 28 
by delivery, 82 
of " order " cheque, 28, 29 
of overdue cheque, 88--87 
cannot be to immediate party, 68 
to previous party, 29 
to holder in due course, 7, 88, 68 
of inchoate or incomplete cheque, 83, 85, 62, 68 
See oLso KegotiaDle eheque, Overdue eheque, Von- 

transferable eheque^ Bestzietive indonement, Delivery, 

liiue, Holder, &c. 

Vo effects, 

as excusing presentment, 97 

notice of dishonour as against drawer but not 
indorser, 8, 9, 105 
cheques drawn with, when property passes, 107, 108 
when so drawing is criminal, 108, 109 

Von-payment, 

of cheque, gives right of recourse against drawer and indoisers, 

99 
drawer can maintain action against banker for, 11—14 
holder cannot, 15 

See Kotiee of dishonour 

ITon-traasferable, 

when a cheque is, 88, 0, 81, 82, 60 

distinguished from *< not negotiable,'* vi.—viii., 8, 80, 60 

Vot negotiable, 

when a cheque is, 8, SO, 82, 49, 60, 88—87 
crossing " not negotiable," 45, 46 

its effect, 49 
overdue cheque not negotiable, ix. — ^idi., 88—87 
cheque not negotiable under s. 8... 80 
s. 85...82 
confusion in Bills of Exchange Act between « not negotiable " 
and " not transferable,*' vi. — ix., 8, 4 
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VotlM, 

what oonstitotes, 
of infancy, 23 
insanity, 24 
fraud, 41 
wagering consideration, 48 

ITotiee of dishonour, 
defined, 99 
rules as to, 99—108 
when not necessary to charge drawer, 8, 6, 104, 105 

to charge indorser, 105 
notice by agents and branches, 102, 103 
when dday in giving is excused, 104 

Onni probaadi, 

of value and honafldeSt 89 — 41, 48 
when shifted to holder, 41 

Order, 

when cheque so payable, 8 

cheque payable to order is payable to payee or order, 9 

where cheque payable to order of several, 30, 31 

negotiation of '' order " cheque, 28 

transfer without indorsement, 29 

where payee or indorsee misdescribed, 81 

cheque payable to order always transferable, 8 

Overdraft, 

customer no right to overdraw, 18 
agreement as to, 14 

effect of, where cheque subsequently collected for overdravm 
customer, 56 

Ororduo, 

when cheque is, 88 

effect of so being, iz.— xii., 88 — 87 

overdue cheques and bills compared, ib. 

Owner, 

guare whether « the owner *' is distinguishable from holder 
in due course, idii. 

Parties, 

to a cheque, 5—20 

capacity of, 20 — 24 

authority of, 24—26 

immediate and remote distinguished, 83, 42, 68 
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Partner, 

authority of, 24, 25, 90 

trading and non-trading firm, distinguished, 25| 90 

Past book, entries in, not conolusiye, 115 

Payee, 

defined, 7 
must be oertain, 8 
joint, 8 
alternative, 8 
when holder of office, 8 
fictitious, 8, 27, 77, 78 
several, 8, 80, 81 
misdescription of, 81 
bankrupt, 91 

Payment, 

of cheque, the duty of banker, 11, &c. 
what is a countermand of, 106, 107 
cheque as, 118, 118, 119 

evidence of, 105—109 
refused or not obtained, 99 

Post-dated, 
cheque, 88 
its vaUdity, 88—91 
how far a bill, 25, 90 
where payee becomes bankrupt before cheque due, 91 

Post-oflleo, 

presentment through, 94 
notice of dishonour through, 102 
cheque lost in post, 88 

Postal order, not negotiable, 50 

Presentment, 

for acceptance, in case of bill, 2 

for payment in case of cheque, 91 — ^99 

how far drawer discharged by failure to present, 92 

indorser discharged, 92 
time within which it must be made, 98—96 
delay, when excused, 98, 94, 96 
when presentment is diq^nsed with, 97 

as regards drawer, tfr. 
indorser, ib, 
through post-office, 94 
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FrMomptioB, 

of value, d9, 40, 43 

that holder is " in due ooune," 40, 41 

when rebutted, 41 

Priaeipal and afent, 24—26 
aignibture of finn name, 24 

"per pro.," 26, 26, 61, 79 
by agent or representative, 26, 26 
when personal liability negatived, 26, 26 

Priority, notice of fraud is not, 41 

Proeuratioii, signature, 26, 26, 61, 79 

Proof; burden of, when shifted, 41 

Property, 

in cheque, when indorsement transfers, 28, 29 

when delivery transfers, 28, 82 

when property in cheque is not transferable, 80--82 



Batifloation, 

bv infant, 22, 23 

of unauthorized signature, 76 

Beasonable time, 

for presentment of cheque, 83—87, 92—96 
a question of fact, 83—87, 92, 96 
fimng up blank cheque within, 62 

Bo^egotiatioii, to party already liable, 29 

Beleaso, 

of party liable by cancellation, 78 
by alteration, 74 

Bemoto parties, distinguished from immediate, 33, 42, 63 

BepresentatiTe, si^ture by, 26 

BestrietiTe indorsement, 31, 32 

where permitting further transfer, 32 
where not, 81, 32 

Betractation of payment, when too late, 110 

BoToeation, 

of authority to pay by death, 107 

by bankruptcy, 106 
by countermand, 107 
of contract on cheque before delivery, 83 
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BatUfeetioii, 

«aooord"and,118,119 

payment by cheque, when taken in fall satisfaction of larger 
sum due, 119 

Beotlaad, position of holder in, 15 

Bight, bills payable after, 2 

Bpeeial indorsement. See Indorsement 

Btale eheqne, 

extent to which drawer of, is discharged, 92 
iSeeOrerdne 

Btamp, 

on bill and cheque distinguished, 8 
on post-dated cheque, 88, 91 

Btamp Aet, its provisions as affecting post-dated cheques, 89, 90 

Btolen, 

cheque or bill, 88—86, 47, 48 

where signature on stolen cheque forged, ziii., 48 

where instrument inchoate, 88--85 

where complete, 84, 86 

burden of proof, when cheque stolen* 41 

Btranger, 

signature of cheque by, 9 
collection of cheque for, 16 
distinguished fnmi customer, 16, 68—66 

Bum payable, 

must be certain, 2 
where words and figures differ, 68 
fraudulent alteration of, 64 — 12 
where left blank, 62, 68 
alteration of, material, 74 

Bnnday* cheque dated on, 88 

Time, 

for presentment, what is reasonable, 88—87, 92—96 
time for giving notice of dishonour, 101, 102 

under Statute of Limitations. See Limitation 

Trade, non-trading partnership and post-dated cheque, 24, 25, 90 
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Traiufbr, 

or aHfligninent, as xi^e of passing property, 4 
of negotiable instrument, 8, 4 
of cheque, by delivery, 28, 82 

and indorsement, 28 

without indorsement, of <* order'* 

cheque, 29 
without indorsement, of *' bearer," 82 
distinguished from negotiation, vi.^iz., 8. i 
See also Kegotiatloii, Hegotiability, Vot negotiable, Vot 
transferable, &o, 

Traaiferor by deliyery, defined, 82 

Value, 

defined, 89 

presumption of, 89^41 
holder for, 40 
when banker holder f or, 40 

Void eheque, cheque aToided by material alteraticm, 74 

Wager, as consideration for cheque, 48, 44 

WalTsr, 

of presentment for payment, 97 
of notice of dishonour, 104 

Want of eonsideration. See Oonsideratioii 

Warranty, by transferor by deliyery, 82 

infe,24 

Words and figures, 

where they differ, 68 

amount not inserted in words, 68, 64 

fraudulent alteration of, 68—72 
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